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Followng the death of her husband, Ethel |nbraguglio,
appel l ant, brought this wongful death action against The G eat
Atl antic and Pacific Tea Conpany (A&P) and Super Fresh Food Market
of Maryland, 1Inc. (Super Fresh) (collectively, appellees).
Appel lant elected to have this matter tried by a jury. Fi ndi ng
that the action was barred by the Maryland Wrkers' Conpensation
Act (the Act), the Grcuit Court for Baltinore Gty granted summary
judgnent in favor of appellees. On appeal from that grant,
appel | ant asks:

l. Is A& P athird party under the Wbrk-
ers' Conpensation Statues [sic] and as such,
amenable to suit?
[11]. WAs Super Fresh of Mryland the
Decedent's statutory enployer at the tinme of
hi s deat h?
For the reasons to be set forth, the grant of summary judgnment at
this juncture was inappropriate, and we shall, accordingly, reverse
the entry of summary judgnent in favor of both appell ees and renmand
this case to the circuit court.
The Facts
A&P, Super Fresh, and Supernarket Distribution Services, Inc.

(SDS) are distinct corporate entities; both Super Fresh and SDS are

whol |y owned subsidiaries of A&P. It appears that, in Maryl and,



2.
Super Fresh operates supermarkets on behal f of A&P; SDS provides
t he warehousing and distribution for those markets. For purposes
of workers' conpensation clains, A& is self-insured, as well as
the insurer for both SDS and Super Fresh.

Sal vatore | nbraguglio, appellant's decedent, was enpl oyed as
a forklift operator by SDS. On April 21, 1992, he was working at
a war ehouse owned by A& and managed by enpl oyees of Super Fresh.
On the day in question, one David WIllians |lifted appellant's
decedent, who was standing on a pallet, sone thirteen to twenty
feet into the air using a forklift, in order to reposition sone
stock. Wen sone of the boxes shifted, appellant's decedent | ost
hi s bal ance. He subsequently fell to the ground, thereby sustain-
ing his fatal injuries.

As a result of this occurrence, appellant filed a Dependent's
Claim with the Maryland Wrkers' Conpensation Conmm ssion (the
Commi ssi on). A hearing was held, and the Comm ssion allowed
appellant's claim Appellant was awarded weekly conpensation of
$355 and funeral expenses of $2,500. Subsequently, on appeal
appel l ant and SDS conprom sed and settled the claim A&P, as SDS' s
insurer, was responsible for making specified paynents to appel -
| ant .

Thereafter, appellant brought the case subjudice based upon the

al | eged negligence of appellees. She contends that A& is liable

as the owner of the property upon which appellant's decedent net
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his dem se, and that both A& and Super Fresh are |iabl e based upon
their failure to supervise properly the activities at the ware-
house. Follow ng discovery, appellees made a Mdtion for Summary
Judgnent. The circuit court, as stated, found that, as a matter of
| aw, the action was barred by the Act. At the conclusion of the
notion hearing, the circuit court stated:

|'"'mgoing to grant the notion because | think
Maryl and |aw has |long been settled on this
issue and it's the intent to —that one em
pl oyer, of course, which is not necessarily
true in this case, but one enployer shall be
the — pay Wrknen's Conpensation, the idea
being to protect [enployers] frommultiplicity
of suits and also to protect the enpl oyee from
lack of Iliability. That was the original
t heory of Worknmen's Conpensati on

In recent years, third-party actions have
devel oped to the point where we have to | ook
at the corporate structure to determ ne whet h-
er or not there is actual division of authori-
ty and the division of operation. In this
particular case, | don't think there is. It
| ooks to ne |ike one consolidated enpl oynent,
of which there are separate corporations for
what ever reasons which are not apparent to ne
in the record. It could be tax purposes.

In its subsequent Order, the court granted the notion "for the
reasons stated by [appellees] in support of their notion, and for
the reasons stated on the record.”

In their Mtion for Summary Judgnent and at the hearing,

appel | ees argued the sane grounds that they now press on appeal

that they are inmmune from suit based upon the status of A&P and
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Super Fresh as SDS s workers' conpensation insurer and appellant's
decedent's statutory enpl oyer, respectively.

As previously stated, the court granted appellees' notion

Appel I ant has noted this tinmely appeal therefrom

St andard of Revi ew
Maryl and Rul e 2-501(a) provides that: "Any party may file at
any tinme a notion for summary judgnent on all or part of an action
on the ground that there is no genuine dispute as to any materi al
fact and that the party is entitled to judgnent as a matter of
| aw. " "The purpose of the summary judgment procedure is to decide

whet her there is an issue of fact sufficiently material to be

tried, not totry the case or to resolve factual disputes."” Hartford
Ins. Co. v. Manor Inn of Bethesda, Inc.,, 335 Md. 135, 144 (1994); Maryland Casualty

Co.v. Lorkovic, 100 Md. App. 333, 353-55 (1994). It is "not intended
to substitute for a trial but nerely provides a mechanism for
determ nation of whether there exist material facts in dispute
requiring a trial." Lorkovic,c 100 Md. App. at 353-54. \When ruling
on a notion for summary judgnent, "the trial court nust address two
separate issues: whether the pleadings, depositions, answers to
interrogatories, adm ssions, and affidavits show that there is no
genui ne dispute as to any material fact and whether the novant is
entitled to judgnent as a matter of law " Symev. MarksRentals, Inc., 70

Mi. App. 235, 238 (1987).
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"When the noving party has provided the court with sufficient
grounds for summary judgnent, the opposing party nust denonstrate

that there is a genuine dispute of material fact by presenting
facts that woul d be adm ssible in evidence." Grossv.Sussex, Inc., 332
Md. 247, 255 (1993); Miller v. FairchildIndus, Inc., 97 M. App. 324, 340,
cert. denied, 333 Md. 172 (1993). The review of the grant of sunmary
judgnent, therefore, involves the determnation of whether a
di spute of material fact indeed exists, Gross, 332 Md. at 255, and
"whether the trial court was legally correct," Heat& Power Corp.v. Air
Prods. & Chems,, Inc., 320 Md. 584, 592 (1990). Wth this standard in

mnd, we turn to the instant appeal.

Di scussi on
Agai nst one's enployer, absent an intentional act to injure
t he enpl oyee, an enpl oyee's exclusive renmedy is through Maryl and' s

wor kers' conpensation statutes. M. Code (1991 Repl. Vol., 1995

Cum Supp.), 8§ 9-509 of the Labor & Enploynment Article;?! Johnsonv.

Mountaire Farms, Inc.,, 305 Md. 246, 253 (1986); Andersonv.Bimblich, 67 M.

App. 612, 616 (1986). "Since the worker's sole renedy agai nst the

enpl oyer is a claimunder the Act, the enployer is considered to be

“immune' fromsuit at law. " Bradyv. Ralph ParsonsCo., 308 M. 486, 498

(1987); seeBelcher v. T. Rowe Price Found.,, 329 Md. 709, 736 (1993). The

L All statutory references are to the Labor & Employment Article of the Maryland Code.
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i nvocation of § 9-509 and its attendant inmunity as a defense to a
third-party action has been dubbed the "exclusivity" or "exclusive
remedy"” def ense.

Nevert hel ess, an action at |aw may be sustained by the injured

enpl oyee or his representative against certain third parties.
88 9-901, 9-902; Brady, 308 Mi. at 498. Under 8§ 9-901, the enpl oyee

or his representative has the right to elect to proceed against a
third party who is responsible for the injury:

When a person other than an enployer is
liable for the injury or death of a covered
enployee . . . in case of death, the persona
representative or dependents of the covered
enpl oyee may:

(1) file a claim for conpensation
agai nst the enployer under this title; or

(2) bring an action for damages
against the person liable for the injury or
death or, in case of joint tort feasors,
agai nst each joint tort feasor.

This right is not extinguished by the enployee's receipt of

conpensation under the Act. In relevant part, 8§ 9-902 provides:

(c) Action by covered employee or dependents. — | f
the self-insured enployer [or] insurer :
does not bring an action against the third
party . . . after the Conm ssion nakes an
award, the covered enployee or, in case of
deat h, the dependents of the covered enpl oyee
may bring an action for danmages against the
third party.

See, e.g., South Down Liquors, Inc. v. Hayes, 323 M. 4, 6 (1991) (noting that

bot h enpl oyee and wor kers' conpensation insurer have right to bring

action against third-party tortfeasor). As this discussion
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suggests, whether appellees are immune froma third-party action as
a matter of law or anenable to such a suit by appellant is the

focal point of the instant appeal.

Dual Enpl oynent

In part, the circuit court granted summary judgnment upon
finding that appellant's decedent was in "one consolidated
enpl oynent," or a dual enploynent. Under this approach, the
circuit court found that appellant's decedent was, in effect, an
enpl oyee of A&P, Super Fresh, and SDS. If this was indeed the
case, then A&P and Super Fresh are immune from suit to the sane
extent as SDS. The Court of Appeals, however, "has frequently
reiterated that the question whether an enpl oyer-enpl oyee rel ati on-
ship exists is one for the jury to determne." Mackall v. Zayre Corp.,
293 M. 221, 230 (1982). "If there is evidence to support an
inference that nore than one individual or conpany controls or
directs a person in the performance of a given function, the
question whether an enployer-enployee relationship exists is a

guestion of fact to be determned by the jury." Id. at 230 (citing

Greer LinesCo. v. Roberts, 216 Md. 69, 80-81 (1958)).

The Court has adopted five criteria for use in determ ning
whet her an enpl oyer-enpl oyee rel ati onship exists. They are:

(1) the power to select and hire the
enpl oyee,

(2) the paynent of wages,
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(3) the power to discharge,

(4) the power to control the enployee' s con-
duct, and

(5) whether the work is part of the regul ar
busi ness of the enpl oyer.

Baker, Watts & Co. v. Miles& Sockbridge, 95 MJ. App. 145, 180 (1993) (quoting

Whitehead v. Safway Sed Prods., Inc., 304 M. 67, 77-78 (1985)). The
decisive test is whether "the enpl oyer has the right to control and
direct the enployee in the performance of the work and in the
manner in which the work is done." Mackall, 293 MJ. at 230; Baker,
95 M. App. at 180.

Turning to the case sub judice, A&P, by deliberate choice,
created SDS and Super Fresh as distinct corporate entities. Wile
appel |l ees have shown that, on the day he was fatally injured,
appel l ant's decedent was working in a warehouse owned by A&P and
managed by Super Fresh, at this juncture, appellees have not put
forward a sufficient showing from which we can conclusively
determ ne that appellant's decedent was in a dual enploynent.
Thus, the grant of summary judgnent on this ground was inappropri-
ate. Determnation of this question was for the jury. Mackall, 293

Ml. at 230.

A&P
Appel | ant brought suit against A&P, alleging its negligence as

a property owner and operator of the warehouse, and not, we note,
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inits capacity as an insurer. Both before the circuit court and

here on appeal, citing Floodv. MerchantsMut. Ins. Co., 230 Md. 373 (1963),

and Donohuev. Maryland Casualty Co., 248 F. Supp. 588 (D. M. 1965), aff'd,
363 F.2d 442 (4th Gr. 1966), A& contends that it is inmune from
suit as a third party because it is SDS' s workers' conpensation

insurer. Relying exclusively upon Dolanv. Kent Research & Mfg. Co.,, 63 M.

App. 55, cert.denied, 304 Md. 298 (1985), appellant argues vigorously

that A&P is a proper third party.

Appel | ant has confused and transposed the relationship of the
entities in Dolan. She mstakenly reports that "in Dolan, the

Plaintiff, an enployee of the subsidiary corporation was held to
have a justiciable cause of action against the parent corporation

where the enployee sustained injury on property owned by the
parent."” In fact, in Dolan, the enployee "sustained his injuries
whil e on property ownedbyasubsidiary of his enpl oyer conpany."” 63 M.
App. at 59 (enphasis added). That was the converse of the
situation before us. Foll ow ng resolution of the enployee's
wor kers' conpensation claim the enployee sued the subsidiary in
tort for its premses liability. The subsidiary clained it was
i mune fromsuit based upon the parent/subsidiary relationship of
the two conpanies —that is, the subsidiary clainmed that it was an
"instrunentality" of the parent (the enployer) "and therefore [was]

entitled to the exclusive renedy defense provided to enployers
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under the Wbrk[ers'] Conpensation |aws." Id. at 61. The Dolan
Court found that, regardless of whether the subsidiary was an
instrunmentality of the parent, the grant of judgnent n.o.v. in the
subsidiary's favor was in error because it was possible that the
i njured worker could be found to be an enpl oyee of both the parent
and the subsidiary, and that issue had yet to be resol ved. As
appel |l ee correctly points out, "the Dolan court explicitly found
only that a subsidiary of an Enployer is not autonatically imune
froma third-party suit. The [Dolan] court never considered whet her
t he parent corporation of an Enployer is immune."

The primary distinction between Dolan and the case subjudice is
the relationship between A& and SDS. It is nore than nerely
parent/subsidiary; it is also an insurer/insured relationship.

Thus, Dolan is not dispositive of appellant's argunent.

I n Flood, supra, 230 Md. at 379, the Court of Appeals held that

an enployee may not nmintain a subsequent action in tort for
negl i gence against the workers' conpensation insurer of his

enpl oyer for the alleged nal practice of physicians sel ected by the

insurer for the treatnment of the enployee's injuries. Accord YoungVv.

Hartford Accident & Indem. Co., 303 Md. 182, 190-96 (1985) (applying Flood

and holding that the insurer was entitled to the exclusivity
def ense agai nst a negligence cl ai mbecause the injuries suffered as

aresult of the insurer's alleged negligence were an aggravati on of
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the original work-related injury). Simlarly, in Donohue supra, 248
F. Supp. at 589-91, on its facts, the district court held that the
Act does not permt a deceased enpl oyee's representatives to sue
the enployer's insurer on the basis that the carrier negligently
performed its duty to inspect and to report unsafe conditions in
the enployee's workplace as it was required to do under the
I nsurance contract.

Fromthese cases, it can be reasoned that, when an insurer is
performng the duties or functions of an insurer under the Act —
eg., selecting physicians —or duties on behalf of the insured under
the terms of their insurance contract —eg., making inspections and
reporting problens —the enpl oyer's workers' conpensation insurer
is entitled to imunity to the same extent as the enployer itself.
See Maurice J. Pressman, Workmen's Compensationin Maryland 8 6- 104 (1977);

see also 2A Arthur Larson, The Law of Workmen's Compensation 8 72.96-. 97

(1992) (discussing Flood and Donohue and suggesting that courts | ook
to the function the insurer was performng at the tinme of the
al | eged negligence). The factual circunstances of these cases have
only required consideration of the application of the exclusivity
defense by an insurer when the insurer's alleged negligence
occurred while the insurer was performng a duty under either the

Act or the insurance contract. The case subjudice presents us with

a unique situation —the enpl oyee was fatally injured while working
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on property owed by his enployer's workers' conpensation insurer.
Appel lant alleges that it was the negligence of the property owner
that gave rise to the injury in the first instance, not that the
insurer's negligence in sone way conpounded his accidental injury.
The alleged negligence is in no way related to A& s status as
SDS's insurer. Rather, it is in the nature of premises liability
and failure to supervise. |In that sense, the instant case isS no
different than any other case presenting simlar circunstances.
What nmakes it different is that the allegedly negligent party
coincidental ly happens to be the workers' conpensation insurer of
appellant's decedent's enployer. Appellant's allegations are
unrelated to any duty necessarily inposed on A& P in its capacity as
an insurer under the Act, and, because we do not know the terns of
ei ther the insurance agreenent or the agreenent between SDS and A&P
on the use of the warehouse, we cannot determ ne, as a matter of
| aw, what duties A& had assunmed in its capacity as either SDS' s
wor kers' conpensation insurer or as its |andl ord.

It was not the enployer's negligence that is alleged to have
caused the dem se of appellant's decedent. Further, it was not
within his enployer's workplace that he was injured. Rather, it is
alleged that it is the result of the property owner's negligence.
Therefore, the property owner is a proper third party agai nst whom
appel l ant nmay proceed. But for A& s status as SDS s workers

conpensation insurer, there is little question that it would be a
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viable third party for appellant's action. Thus, we shall hold
that A&P's imunity is limted to the extent that it was function-
ing as SDS's insurer and to the extent it may have negligently
performed duties it had undertaken pursuant to the insurance
contract. In the absence of these agreenents in the record, we
cannot conclude that the circuit court was legally correct when it

found A&P to be imune fromsuit.

Super Fresh
As previously discussed, an injured enployee is permtted to
sue a person other than his enployer for tort damages. | f,
however, that third party is determned to be the statutory
enpl oyer of the injured worker, then that third party is immune
fromsuit to the same extent as the enployee's direct enployer, and

the enpl oyee's recovery is limted to conpensation under the Act.
Lathroum v. Potomac Elec. Power Co., 309 M. 445, 448 (1987). Section 9-
508, the statutory enpl oyer provision, provides:

(a) Ingeneral. — A principal contractor is
liable to pay to a covered enployee or the
dependents of the covered enpl oyee any conpen-
sation that the principal contractor would
have been liable to pay had the covered em
pl oyee been enpl oyed directly by the principal
contractor if:

(1) the principal contractor under-
takes to performany work that is part of the
busi ness, occupation, or trade of the princi-
pal contractor

(2) the principal contractor contracts
with a subcontractor for the execution by or
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under the subcontractor of all or part of the
wor k undertaken by the principal contractor;
and

(3) the covered enployee is enpl oyed
in the execution of that work.

As interpreted by the Court of Appeals, in order to establish
statutory enpl oyer status under 8 9-508, a party nust show

(1) a principal contractor

(2) who has contracted to perform work

(3) which is a part of his trade, business or
occupation; and

(4) who has contracted with any other party as
a subcontractor for the execution by or under
t he subcontractor of the whole or any part of
such wor k.

Honaker v. W.C. & AN. Miller Dev. Co., 278 M. 453, 460 (1976) (footnote

omtted); Anderson,supra, 67 MI. App. at 617. The statute, therefore,

clearly requires two contracts, one between
the principal contractor and a third party
whereby it is agreed that the principal con-
tractor wll execute certain work for the
third party, and another between the principal
contractor and a person as subcontractor
whereby the subcontractor agrees to do the
whol e or part of such work for the principal
contractor.

Honaker, 278 M. at 460. Furthernore, "the contract between the

principal contractor and the subcontractor nust result from the

original contract between the principal contractor and the third
party." Anderson, 67 Ml. App. at 618. The subcontract nust be for

work "which is a part of the principal contractor's trade, business
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or occupation." Inner Harbor Warehouse & Digrib., Inc. v. Myers, 80 Ml. App. 1,
13 (1989), aff'd, 321 Md. 363 (1990); Parav.Richards Group Ltd. Partnership,

339 M. 241, 258 (1995); Lathroum, 309 M. at 451. In Para, the

Court reaffirmed its "prior holdings that there nust be two
contracts —one by which the principal contractor becones obligated
to do work and one by which part of his work is delegated to a
subcontractor.” 339 Md. at 258.

Super Fresh contends that, under the Act, it is the statutory
enpl oyer of appellant's decedent and, hence, it is liable only for
conpensation benefits. Wthin this context, appellees assert that
Super Fresh, the principal contractor, is under contract with A&P,
the third party, and wth SDS, the subcontractor. Under this
arrangenent, it is argued that A& has contracted with Super Fresh
to run supernmarkets on their behalf in Maryland, and Super Fresh
has, in turn, subcontracted with SDS to provide distribution and
war ehousing for the operation of those nmarkets. As the only
evi dence of these contracts, the record contains the affidavit of
one Mary Ellen Ofer, a Vice President of A&, which states that "a
contractual relationship" exists between SDS and Super Fresh and
bet ween Super Fresh and A&P. In bl anket fashion, the affidavit
st at es:

4. [SDS] and Super Fresh . . . have a
contractual relationship: [SDS] provides ware-

housing and distribution services to Super
Fresh .
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5. Super Fresh . . . and [A&] have a

contractual relationship: Super Fresh :

operates the retail supernarket operations of

[A&P] in the state of Maryl and.
Additionally, the record contains several forns that appear to be
mer chandi se order fornms and invoi ces, but which, we note, do not in
any way reference either SDS or Super Fresh. W also note that
before the circuit court, appellees stated that, while there was no
explicit principal or subcontract between SDS, Super Fresh, and
A&P, there is a contractual relationship between them as evidenced
by the order fornms and invoices. Appellant contests the existence
of the required rel ationshi ps between SDS, Super Fresh, and A&P.

I n Honaker, the Court of Appeals defined a subcontract as "[a]
contract with a person who owes | abor or services under another
contract, to perform sone or all of the services or |abor due."
278 Md. at 460 (enphasis omtted). Based upon its review of the
record, the Honaker Court reversed the grant of summary judgnment in
favor of the party seeking to be declared the statutory enpl oyer on
the grounds that there was no evidence that the contract with the

al l eged subcontractor resulted from a third-party contract.

Anderson, 67 Ml. App. at 618. Consistent with this is Roland ex rel.

Hartford Accident & Indem. Co. v. LIoyd E. Mitchdll, Inc., 221 M. 11 (1959). There,

upon a notion for sumrary judgnent, a construction contractor was
found to be the statutory enployer of the injured worker and, thus,

imune from third-party suit. On appeal, the Court of Appeals
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could not determ ne whether the contract between the worker's
enpl oyer and the general contractor was that of a buyer and seller
or a subcontract. Because the nature of the contract could not be
conclusively determ ned, the Court held that summary judgnent was
not properly entered. |Id. at 19; Lathroum, 309 Md. at 455 (hol ding
that grant of summary judgnment in favor of principal contractor was
in error because it had not shown that it had a contract with a
third party).

W simlarly hold that sufficient evidence has not been
presented for us to conclude as a matter of |aw that a subcontract
exi sts between Super Fresh and SDS.2 Absent the existence of this
rel ationship, Super Fresh could not have and cannot establish that
it was the statutory enployer of appellant's decedent. The only
evidence before the circuit court on this point was Ofer's
affidavit, which, we note, states only that a contractual relation-
ship exists between Super Fresh and SDS (from which but one
i nference that can be drawn is that Super Fresh had subcontracted
with SDS), and the order forms and invoices, which do not even
refer to either Super Fresh or SDS, let alone lead us to believe
that SDS was the subcontractor of Super Fresh in respect to
war ehousi ng and distribution. | f anything, assumng that these

docunents are representative of the order fornms and invoices

2 By focusing our discussion on this point, we do not mean to imply that Super Fresh has
made a sufficient showing as to the other three requirements.
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flowi ng back and forth between Super Fresh and SDS, the nost |ikely
inference to be drawn fromthemis that Super Fresh and SDS entered
into a nultitude of buy-and-sell contracts and not a contract for
war ehousi ng and di stribution. Mreover, we find no indication that
part of Super Fresh's contractual obligation to A& (if one in fact
exi sts) was delegated to SDS. Thus, the existence of the relation-
shi ps necessary for a finding that Super Fresh was the statutory
enpl oyer of appellant's decedent is a material fact still in
di sput e. On the record submtted to us for consideration, we
cannot determ ne decisively whether SDS s contract, whether witten
or oral, with Super Fresh (if one exists) is a contract for
war ehousi ng and distribution or whether it is a subcontract nade
under Super Fresh's contract with A&. Summary judgnent, there-
fore, was inappropriate.

JUDGVENT REVERSED; CASE REMANDED TO

THE CRCUT COURT FOR BALTI MORE

CI TY; COSTS TO BE PAI D BY APPELLEES.



