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On May 31, 1996, appellant was convicted of robbery with a
deadly weapon, use of a handgun in a crinme of violence, two
separate counts of assault and battery, and fal se inprisonnent.
The circuit court, on July 10, 1996, sentenced appellant to the
following: twenty years inmprisonnent, with all but ten years
suspended, and five years probation for robbery with a deadly
weapon; ten years concurrent for the use of a handgun, with five
years mandat ory; one year concurrent for the assault and battery
charges; and one year concurrent for false inprisonnent.
Appellant filed a petition for post-conviction relief on October
10, 1996. We affirned appellant’s conviction on May 14, 1997
and, on January 14, 1998, appellant withdrew his petition for
post-conviction relief.

At a hearing on January 14, 1998, the circuit court
(Nichols, J.) reconsidered appellant’s sentence and i nposed five
years inprisonnent on the robbery with a deadly weapon charge,
five years for the use of a handgun in a crime of violence, to
be served concurrently and, according to the court, “[t]hat five
years wi thout parole.” The revised sentence was to conmmence
retroactively to appellant’ s original sentence commencenent date
of Novenber 14, 1995. Appellant served | ess than four years of
his five-year sentence and was rel eased on March 30, |999.

Subsequent to his rel ease fromprison, appellant, on My 2,
1999, was charged with the murder of his former girlfriend s

boyfriend. On or about May 4, 1999, the Division of Parole and
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Probation filed an application for warrant on the basis that
appel l ant viol ated probation. Agent Christina Stockton, Senior
Agent, and Mary Grace Wal dron, Field Supervisor |, both enpl oyed
by the Maryland Departnment of Public Safety and Correctional
Services, Division of Parole and Probation, reported to the
court appellant’s “ill adjustnment to supervision.” In that
report they stated:

[ Appel l ant] was released on Mandatory
Rel ease from Southern Maryl and Pre-Rel ease
Unit on March 30, 1999. Since his rel ease
from incarceration, [appellant] has given
this Agent several different addresses where
he is residing. On two occasions this Agent
attempted to verify the addresses given by
this offender. In both instances on April
22, 1999 and April 29, 1999 the hone
verification was unsuccessful. On the first
i nstance, the resident of the hone had no
know edge of the [appellant]. 1In the second
instance, this Agent discovered that this
was the residence of the [appellant’s] aunt.
She informed this Agent that [appellant] did
not reside at that address. Ther ef or e,
[appellant]’s m srepresentation regarding
his residence prohibited this Agent from
conducting a home verification.

In addition, it has cone to this Agent’s
attention that on May 2, 1999 [appellant]
allegedly Committed First Degree Murder.
This Agent was informed by Detective
Jernigan of the Prince GCeorge’'s County
Police Departnment, that [appellant] gunned
down the new boyfriend (Wayne Sellers) of
his ex-girlfriend (Terri Lews). A warrant
has been issues [sic] for [appellant] by the
Police Department charging him with First
Degree Murder (Case #CROOOE00125041). At
this time [appellant] is being sought by the
Prince George’ s County Police Departnent.
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In light of the aforementioned facts it
is respectfully requested that a Warrant be
i ssued charging appellant with violation of
Pr obati on.

On May 24, 1999, the State filed a petition against
appellant for violation of probation and a warrant was issued
for his arrest. He was served with a copy of a bench warrant on
June 5, 1999 and was assigned a public defender on June 11,
1999. Appellant’s public defender, on July 15, 1999, filed a
notion to dismss the petition for violation of probation! based
on the follow ng reasons:

1. That the [appellant] in the herein
cause is charged with violation of
probati on of a Court Order of July 10,
1996.

2. That on January 14, 1998, t he
[ appel l ant] was resentenced in this
matter to a period of five years
incarceration wthout parole. Thi s
sentence dated from Novenber 14, 1995.

3. That the [appellant] is not on
probation in this case.

The circuit court (Sothoron, J.), on September 15, 1999

deni ed appellant’s notion to dismss, stating in its Order:

W note that the record indicates that the motion to
dism ss, dated July 15, 1999, requested the court for an order
dism ssing the “indictnment and each count therein.” In the
circuit court’s denial of that notion, on Septenber 15, 1999,
the trial judge made nention of the fact that that “indictnment”
related “solely to a violation of probation,” not to appellant’s
subsequent charge of nurder
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Furthermore, this [c]lourt notes that the

Reconsi derati on of t he [appel l ant]’ s
Sentence by Judge C. Philip Nichols, Jr. was
illegal, in t hat such vi ol at ed t he

pr ovi si ons of Mar yl and Rul e 4- 345

Accordingly, the J[appellant] was and is

still on probation pursuant to this Court’s

ori ginal sentence.
On March 3, 2000, appellant was convicted by a jury in the
Circuit Court for Prince George s County (Krauser, Sherry, J.)
of second degree murder and use of a handgun. On April 25
2000, he was found guilty of violation of probation in the
circuit court (Sothoron, J.). The court inposed a sentence of
twenty years inprisonment with all but ten years suspended.

The following is the sequence of the proceedi ngs before the

circuit court:

11/ 14/ 95- Begi nning date of revised sentence/date
appel l ant incarcerated

5/ 31/ 96 - Appel l ant convicted of arnmed robbery and
rel ated of fenses

7/ 10/ 96 - Appel | ant sentenced for robbery with deadly

weapon to twenty years, all but ten years
suspended, five years probation; ten years
concurrent with five years mandatory for use
of a handgun in the comm ssion of a crinme of
vi ol ence; one year for false inprisonnment
and one year for assault and battery, to be
served concurrently.
10/ 10/ 96- Petition for Post Conviction relief filed

1/ 14/ 98 - Appellant’s 7/10/96 sentence reconsidered
pursuant to agreenent between State and
appel | ant t hat, in consi derati on for

wi t hdr awal of Post - Conviction Petition,
appellant is sentenced to five years for
robbery with a deadly weapon and five years
concurrent wi thout parole for use of handgun
in comm ssion of crime of violence

3/30/99 - Appel l ant’s mandatory rel ease after serving



5/2/99 -
5/ 4/ 99 -

7/ 15/ 99 -

9/ 15/ 99 -

3/ 3/ 00 -

4/ 25/ 00 -

As not ed

tinmely appeal
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four years of 1/14/98 five year sentence;
appel lant received “Mandatory Supervision
Rel ease Certificate” that reads “the date on
which the inmate’s maximumtermwi || expire
is Novenber 14, 2000.”

Appel | ant charged with nmurder of ex-girlfriend s

boyfriend (Basis of Violation)

State filed petition for violation of probation

and appell ant arrested on bench warrant on 6/5/99
Appellant filed nmotion to dism ss Petition
for Violation of Probation based on
contention t hat, pur suant to 1/ 14/ 98
reconsi deration of his original sentence, he
was no |longer on probation (No probationary
peri od was inmposed at 1/14/98 hearing)
Appellant’s Mdtion to Disnmiss Violation of
Probation Petition denied; <circuit court
concluded that reconsideration of sentence
was illegal in that it violated Mryl and
Rul e 4-345 because reconsideration hearing
was not hear d by sentencing judge,
notw t hst andi ng agreenent between appell ant
and State and, because the reconsideration
proceeding was illegal, appellant was on
ori ginal probation

Appel | ant convicted by jury in Prince George’s

County Circuit Court of second degree nurder of

ex-girlfriend s boyfriend
Appel l ant found guilty of violation of
probation and sentenced to twenty years,

with all but 10 years suspended; appeal
subsequently filed to Court of Special
Appeal s

in the time |ine, above, appellant filed this

presenti ng one question for our review

Did the trial court err in finding appell ant
in violation of probation?

Appel | ant

DI SCUSSI ON

contends that he was not on probation and, a
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in violation of probation.

According to appellant — and conceded by the State — the parties

reached a binding agreenent at appellant’s hearing for post-

conviction relief. That
Assi stant State’'s Attorney:

Your Honor,

the [appellant]
post-conviction notion

agr eenment

was summarized by the

in consideration for

wi t hdrawing his

the State

The court

is agreeing to have the sentence
in this case reconsidered to five
years mandatory for the handgun
violation and a concurrent five
years on the RDW [robbery with a
deadl y weapon] count. No back-up
time at all.

reiterated their agreement, stating:

As | understand it][,]
part of the agreenent is
| resentence you today
as to count one robbery
with a deadly weapon the
sentence would be five
years. As to count two
the use of a handgun in
the comm ssion of a
crime of violence or a
felony the sentence is
five years. That five
years without parol e.
And it accounts from
was it Novenber 14th,
19957

[ PROSECUTOR] :  Yes.

Appel | ant contends and the State concurs, that the agreenent

entered into by appellant and the State at the January 14, 1998

heari ng was bi nding upon all parties. Appellant argues that the
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circuit court inproperly contravened the agreement by re-
sentencing appellant to the original sentence. The State
“agrees that it requested that that bargain be adopted by Judge
Nichols. . . .” and will *“not take a contrary position on

appeal .” Judge Sothoron sua sponte determ ned that Judge

Ni chol s’s nodification of appellant’s sentence at his post-
conviction hearing was i nproper.

[ Appel | ant’ s counsel] on behal f of appell ant
filed on July 15, 1999 a notion to disniss.
The basis in part was that the [appellant]
was no |onger on probation. This [c]ourt
denied that notion on Septenber the 15t h,
1999 by way of witten word and in doing so
this [c]ourt pointed out that Judge Nichols

had illegally reconsi dered appellant’s case.
That in the [c]Jourt’s m nd, and | amtal ki ng
about mysel f, Judge Ni chol s’ s

reconsi deration was a violation of Maryl and
Rul e 4-345 which speaks to reconsideration
of sentence. So therefore | determ ned that
appellant was still on probation and
therefore denied the notion to di sm ss.

Maryl and Rul e 4-345 states, in pertinent part:

(a) Illegal sentence. The court may
correct an illegal sentence at any tine.

(b) Modi fication or reduction — Tine
for. The court has revisory power and

control over a sentence upon a notion filed
within 90 days after its inposition
Thereafter, the court has revisory power and
control over the sentence in case of fraud,

m stake, or irregularity, . . . . The court
may not increase a sentence after the
sentence has been inposed, except that it
may correct an evidence mstake in the
announcenent of a sentence if the correction
is made on the record before the defendant
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| eaves t he courtroom foll owi ng t he
sent enci ng proceedi ng.

(c) Open court hearing. The court may
nodi fy, reduce, correct, or vacate a
sentence only on the record after notice to
the parties and an opportunity to be heard.

the State objected

to

a

appellant’s sentence during the post-conviction

pr oceedi ngs:

Your Honor, first | would say post-Brooks
v[.] State, 1 MI. App. 1 [(1967)], clearly
says that post-conviction is not a place for
review of sentence or reconsideration of
sentence. Many tinmes sentences are changed
at post-conviction. But the proper way to
do them is the post-conviction goes before
anot her judge but the reconsideration or
review has to go back to the sentencing
judge. Just as [Maryland] Rule 4-345 says
t hat a nmtion for reconsi deration or
reducti on of sentence should be brought back
before the sentencing court. And that, |
believe it is Duffin v[.] Warden of Maryl and
Penitentiary, 235 M. 685 [(1964)], hold
that. Also in Wnbush v[.] Warden, 229 M.
616 [(1962)], the reconsideration nmust go

back to the trial court. Therefore |, ny
position is that when Judge Nichols did this
it may be done all the time but it was
wrong. And since it was wong it could be
considered an illegal sentence. And in
order for an illegal sentence to be

corrected it goes back to the sentencing
court once again, which would be yourself.
So | would argue that this sentence was not
done properly to reduce it to five years and
it should go back to you. And you at any
time can correct what we believe to be an
illegal sentence.

On this appeal, as we have noted, the State concedes that
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t he agreement by appellant to withdraw his post-conviction
petition in exchange for a reconsideration of his sentence was
a bi ndi ng agreenent. Although the typical agreenent between the
State and an accused contenplates a reduced charge or | esser
sentence in consideration of a defendant’s voluntary
relinqui shment of his right to a trial and the guarantees
attendant thereto, the lawis well settled that, in the absence
of any jurisdictional defect, such agreenments are based on
contract principles and nust be enforced. As the Suprene Court

said in Santobello v. New York, 404 U S. 257, 262-63 (1971):

Nevert hel ess, we conclude that the interests
of justice and appropriate recognition of
the duties of the prosecution inrelation to
prom ses made in the negotiation of pleas of
guilty will be best served by remandi ng the
case to the state <courts for further
consideration. The ultimate relief to which
petitioner is entitled we leave to the
di scretion of the state court, whichis in a
better position to decide whether the
circunstances of this case require only that
there be specific performance of the
agreenent on the plea, in whhich case
petitioner should be resentenced by a
different judge, or whether, in the view of
the state court, the circunstances require
granting the relief sought by petitioner,
i.e., the opportunity to withdraw his plea
of guilty. W enphasize that this is in no
sense to question the fairness of the
sentencing judge; the fault here rests on
t he prosecutor, not on the sentenci ng judge.

(Enphasi s added.)
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Thus, although the case at hand does not involve a plea
agreenent presented to the court prior to pre-sentencing
proceedi ngs and investigation report submtted by the Division
of Parole and Probation (see Smth v. State, 80 M. App. 371
375 (1989)), Maryland Rule 4-243(a)(6) provides that a plea
agreenment may propose “a particular sentence, disposition, or
other judicial action to a judge for consideration pursuant to
subsection (c) of this rule.” Although we cannot discern from
the record before us why the State was notivated to enter into
the i nstant agreenent, the State, after evaluating the nerits of
appel l ant’ s post-conviction petition, may well have deci ded t hat
there was nerit to the petition and that it would be required to
re-try appellant. Speaking to just such considerations, the
Court of Appeals said, in Beverly v. State, 349 M. 106, 123
(1998), that “plea agreenents also advance |aw enforcenment
efforts by elimnating ‘many of the risks, uncertainties, and
practical burdens of trial, permt[ting] the judiciary and
prosecution to concentrate their resources on those cases in
whi ch they are nost needed.’” (Citing State v. Brockman, 277 M.
687, 693 (1976).) The sentence inposed by Judge Nichols
pursuant to the agreenment between appellant and the State was
t herefore valid.

Havi ng determ ned that the five-year sentence for robbery
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with a deadly weapon and the five-year mandatory sentence
wi t hout parole for use of a handgun in the conm ssion of a crine
of violence were valid, Judge Sothoron erred in his re-
i nposition of the original sentence because, in violation of
Rule 4-345, it was an attempt to nmodify a previously inposed
val id sentence.

Turning to the primary basis of appellant’s appeal, Judge
Sot horon, wupon invalidating the reconsideration proceedings
conducted by Judge Nichols, reinstated the original sentence
whi ch, unlike the sentence inposed by Judge Nichols, inposed a
five-year period of probation. No part of the sentence inposed
by Judge Nichols had been suspended and, thus, there was no
probati onary period inposed. Appel | ant could only have been
found quilty of violation of probation under the sentence
originally inmposed. Because we hold that re-inposition of that
original sentence was error, parole and probation agents were
wi thout authority to apply to a court for violation of that
pr obati on.

On March 30, 1999, appellant was rel eased pursuant to M.
Code (1999 Repl. Vol.), Corr. Serv. 8 7-501 (C.S.), entitled

“Rel ease on Mandat ory Supervision,” which provides:

The Division of Correctiont?d shall grant a

°The Revi sor’s Notes to C.S. 8 7-501 explicate the agency
(continued...)
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conditional release from confinenent to an
i nmat e who:

(1) is serving a termof confinement of nore
t han 12 nont hs;

(2) was sentenced on or after July 2, 1970,
to the jurisdiction of the Division of
Correction; and

(3) has served the term or terms, |ess
dimnution credit awarded under Title 3,
Subtitle 7 and Title 11, Subtitle 5 of this
article.

An individual on mandatory supervision remains in |ega
custody until the expiration of the individual’s full term and
is subject to “all laws, rules, regulations and conditions that
apply to parolees and any special conditions established by a

comm ssioner.” C.S. 8§ 7-502.

2(...continued)

responsi ble for adm nistering the Mandatory Rel ease Program
This section is new | anguage derived wi t hout
substantive change from the first sentence
of former Art. 41, 88 4-501(13).
In the introductory |anguage of this
section, t he requi renent t hat "[t] he
Division of Correction shall grant" a
conditional release from confinenent to an
inmate under the specified circunstances is
added to state expressly that which was only
inplied in the former Jlaw, i.e., the
Di vi sion of Correction is the entity that is
responsi ble for granting the conditional
release an inmte is entitled, under the
specified circunstances, to be granted the
condi tional release.
Also in the introductory |anguage of this
section, the reference to "confinenment" is
substituted for the former reference to
“inmprisonment” for consistency within this
section and throughout this article.
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Parol e and probation Senior Agent Stockton and Field
Supervisor | Waldron, on behalf of the Division of Parole and
Probation, applied for a warrant charging appellant wth
viol ation of probation. Judge Sothoron, after concluding that
the reconsideration proceedings were invalid, found appellant
guilty of wviolation of probation pursuant to the original
sentence. Because, in our view, appellant was not on probation,
the circuit court was wthout jurisdiction to enforce
appellant’s violation of his mandatory supervision release.
Mandatory rel ease under C.S. § 7-501, |ike parole, is uniquely
an executive function and the enforcenent and regul ati on t her eof
is vested solely within the Division of Parole and Probation.
Patently, during appellant’s prison term he was awarded
“dimnution credits.” “[Aln inmate commtted to the custody of
the Conm ssioner is entitled to a dimnution of the inmte’s
termof confinenment as provided under this subtitle.” C. S. 8§ 3-
702. Pursuant to C.S. §8 3-704, dimnution credits are earned by
an inmate to reduce the term of his or her confinenment. See

al so Frost v. State, 336 Md. 125, 128, reconsid. denied, (1994).

Thus, “[a]ssum ng an i nmate does not forfeit dimnution credits
as the result of a disciplinary hearing,” he or she can “earn
the right to be released on a date much sooner than that

designated by . . . [the] original termof confinenment.” Id.
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Correctional Services 8§ 7-504, entitled “Revocation of
Mandat ory Supervision,” provides:

(a) Dim nution credits previously awarded. -
- The comm ssi oner presi di ng at an
i ndi vidual's mandat ory supervi sion
revocati on hearing may revoke any or all of
the dimnution credits previously earned by
the individual on the individual's term of
confinenent.

(b) New dimnution credits. -- An i nmate nay
not be awarded any new dimnution credits
after the inmate' s mandatory supervi sion has
been revoked.

The di mnution credits to which C.S. 8 7-504 refers are set
out in Md. Ann. Code, art. 27, 8§ 700(d), (e), and (f), which
provi de for a deduction of ten days in advance for each cal endar
month from an inmate’'s sentence for good conduct, five
addi ti onal days deducted froman inmate’s sentence where he or
she has “manifested satisfactory performance of work tasks
assigned,” and five additional days fromthe inmate s term of
confinenent for “satisfactory progress and vocational or other
educational and training courses.”

Appellant’s maximum five-year term pursuant to his
mandat ory rel ease date would have ended on Novenmber 14, 2000.
He was, in fact, released, however, on May 30, 1999. Thus, he
received a reduction in his term of confinenent, i.e., he

received dimnution credits that reduced his confinenent by one

year and approximtely five nonths. For that period, appellant
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was under the authority and supervision of the Division of
Par ol e and Probati on.
As further evidence t hat appel | ant was under t he supervi sion
of the Division of Parole and Probation, is the colloquy between
counsel and the court that occurred at the end of appellant’s

heari ng before Judge Sothoron on April 25, 2000.

[ PROSECUTOR] : | would also argue even
t hough he was out on
mandatory release time he
still . . . he still signed

the paper t hat sai d he
accepted the <conditions of
mandat ory supervi sion rel ease
t hat he was supposed to go to
Probation. So at this point
he was still on probation.
At that point when he then,
when he violated it on My
2nd, 1999 it would be a
vi ol ati on of probati on
whether it is with them or
with you. But in this case |
believe that it should go
back to the original sentence
because of the way the
sent enci ng was done.

THE COURT: What is the State’s position
[ PROSECUTOR] about purs[u]ing
this matter today?

[ PROSECUTOR] : About pursuing it today?

THE COURT: Yes, mR’am

[ PROSECUTOR]: My position is that it shoul d
go back to you and you could

reconsi der that sentence back
to your original sentence.



THE COURT

THE COURT

[ PROSECUTOR] :

THE COURT

[ PROSECUTOR] :

THE COURT
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wel | my order that
[ appel l ant’ s counsel ] and
mysel f eluded [sic] to dated
Sept enber the 15th speaks for
itself in the sense that |
i ndi cat ed t hat Judge
Ni chol s’s sentence in my m nd
was —

— i nmproper.

Yes.

I used the word illegal
because I t hi nk it i's
illegal. And I sai d
according [ sic] the
[ appel l ant] was and still is

on probation pursuant to the
[c]ourt’s original sentence.
Now nmy question to you is, is
the State still intending on
prosecuting [appellant] for
viol ation of probation?

Yes.

Okay. Al | right [sic].
[ Appel | ant’ s counsel ], what
amgoing to do is . . . treat

your conments as a notion to
dismss the petition for
viol ation of probation based
upon the fact t hat t he
[ appel | ant] was not placed on
notice t hat he was on
probation as of the date of
hi s rel ease, whi ch

understand it now to be
pursuant to Judge Ni chols’s
sentence, March the 30th,
1999. And | am going to
allow [the prosecutor] to
have, pursuant to that notion



[ PROSECUTOR] :

THE COURT

THE COURT

[ APPELLANT’ S
COUNSEL] :

[ APPELLANT’ S
COUNSEL] :

THE COURT

[ APPELLANT’ S
COUNSEL] :

[ PROSECUTOR] :

THE COURT
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filed in open court State’'s
Exhibit No. 1 . . . [.]

Yes, Your Honor.

VWhi ch would be the docunent
t hat —

— you just referenced.

It says Your Honor -

— and | am quoting Your
Honor . [“]!] understand that
if I fail to conply with any
of the conditions listed on
the reverse side of t he
certificate I may be retaken
on a warrant issued by the
Mar yl and Par ol e
Comm ssion.["] . . . W do
not have the reverse side of
it. But we would object to
t hat bei ng entered, Your
Honor .

Al'l right. Does it contain

[ appel | ant’ s] signature on
it?
Yes, sir.

It does.

. It appears to this
[c]ourt that based upon this
exhi bit that [appellant] was



- 18 -
still wunder the supervision
of the Departnent of Parole

and Probation as of Mrch
31st, 1999.

Al t hough we disagree with the court’s assessnent that appell ant
was on probation, we agree with its determ nation that appell ant
was under the supervision of the Division of Parole and
Pr obati on.

Consequently, the State erroneously petitioned the circuit
court for a violation of probation hearing when the court had no
basis to hear the petition. Because we hold that appellant was
on mandatory supervision release rather than on probation, the
proper procedure for a violation of nmandatory supervision
release is left to the authority of the Division of Parole and

Pr obat i on. Pursuant to C.S. 8 6-104, the Division shall

(ii) supervise an individual under mandatory
supervision until the expiration of the
individual’s maximum term or terns of
confi nenent ;

(iv) issue a warrant for the retaking of an
of fender charged with a violation of a
condi tion of parol e or mandat ory
super vi si on

Al though it is the Commssion, not a court, that hears
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vi ol ations of mandat ory supervi si on rel ease, t hose
adm ni strative hearings are subject to judicial review See
COMAR 12. 08. 01. 22.

For the foregoi ng reasons, appellant’s original sentencere-
i nstated by Judge Sot horon at the April 25, 2000 hearing nust be
vacat ed. The two concurrent five-year sentences ordered by
Judge Nichols were |egal. Accordingly, we re-instate the
sentence i nposed at appellant’s re-sentenci ng hearing on January
14, 1998 as agreed upon by the State and appell ant before Judge

Ni chol s.

JUDGMENT OF THE Cl RCUI T

COURT FOR PRI NCE GEORGE’' S

COUNTY ( SOTHORON, J.)

REVERSED AND SENTENCE

VACATED; JUDGMENT OF THE

Cl RCUI T COURT FOR PRI NCE

GEORGE' S COUNTY (NI CHOLS,

J.) AFF|
RVED
AND
SENT
ENCE
REI N
STAT
ED.

COSTS TO BE PAI D BY PRI NCE
GEORGE' S COUNTY.



