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Appel l ant, Eric Veney, was convicted by a jury sitting in
the Grcuit Court for Baltinmore City of possession with intent to
di stribute cocai ne, possession of cocaine, possession with intent
to distribute heroin, and possession of heroin. He was sentenced
to concurrent terns of ten years, to be served wthout the
possibility of parole, for each of the possession with intent to
distribute convictions. The renaining convictions were nerged.
Appel l ant noted a tinely appeal and presents the follow ng
guestions for our review

. Was the evidence sufficient to support
appel l ant’ s convictions for possession with
intent to distribute?
1. Ddthe trial court inpose an illegal
sent ence?

FACTS

On the norning of August 1, 1997, Baltinore City Police
O ficer Mark Hol men and his partner, Kurt Roepke, were on
uni formed bicycle patrol. At approxinmately 10:00 a.m, the
officers were in the 1900 bl ock of Castle Street when Oficer
Hol nen observed a group of about five people in the backyard area
of the 2000 bl ock of diftwod, which faces Castle Street. At
trial, the officer described it as “a high drug area.” The
i ndi vi dual s he saw were yelling “Five-O " which he explained was
“a street termused to notify the crimnal elenent that the

police are in the area.” As the officers traveled down the



street, O ficer Holnen observed twenty-five to thirty individuals
“scattering” and “[d]ispersing.”

When O ficer Hol men | ooked down the street, he observed a
man, |ater identified as appellant, standing in front of 1909
North Castle Street and holding a plastic bag that contained a
white substance. The officer estimated that he was thirty feet
fromappellant at that time. Oficer Hol nen pointed out
appellant to Oficer Roepke, and the officers proceeded toward
him As the officers approached appellant, he got on his hands
and knees and reached into the basenent w ndow, which was m ssing
the gl ass, of the vacant house | ocated at 1909 North Castle
Street. Wien the officers were only several feet from appellant,
O ficer Hol nen observed that appellant’s left hand was inside the
basenent wi ndow of the vacant house.

O ficer Roepke, who testified as an expert in narcotics
enforcenment investigation, stated that he observed appell ant *“put
hi s hand on the corner and then reach[] both hands through the
wi ndow.” The officer further stated that the vacant house was
full of trash and debris and that he saw appellant pull up a
carpet and place a plastic bag underneath it. From underneath
the carpet, Oficer Roepke recovered a plastic bag containing two
green-topped vials of a white rock-1ike substance that the
of ficers suspected was cocaine. Oficer Roepke then checked
wher e appell ant had placed his hand “up in the window sill” at
the corner and recovered a bag that contained forty-three gel
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capsules and fifty red-topped vials. Subsequent |aboratory
anal ysis determ ned that the gel capsul es contained heroin and
that the green-topped and red-topped vials contai ned cocai ne.

O ficer Roepke further testified that the different colors
on the vial tops could indicate a different seller or different
tester. He explained that, on the first of the nonth, when
i ndividuals receive their paychecks, distributors may give out a
smal | sanple of their product. The officer further stated that
the quantities of forty-three gel capsules and fifty-two vials
were consistent with distribution and not personal use.

In the defense case, Angela Proctor testified that she was
wi th appellant on the norning in question. According to Ms.
Proctor, she was standing with appellant when the police rode by
two tinmes on their bikes. On the third trip, the police stopped,
got off their bikes, and | ooked in the w ndow at 1909 Castle
Street. One of the officers then approached appell ant and
escorted himup the street. An officer pulled the bags out of
t he wi ndow and appel |l ant was arrested. M. Proctor testified
t hat she had not seen appellant go to the w ndow.

DI SCUSSI ON
l.

Appel lant first contends that the evidence was insufficient

to sustain his convictions for possession with intent to

distribute, as the State failed to establish that he was aware of



t he second bag of drugs that contained forty-three gel capsules
of heroin and fifty red-topped vials of cocaine. He stresses
that Oficer Roepke did not see himin possession of that bag,
that the area is known for a high concentration of drugs, that

t he vacant house was full of trash and debris, and that the drugs
were not in plain view. Appellant also relies on Oficer
Roepke’s testinony that different sellers use different colored
vi al s and enphasi zes that, although the officers observed himin
possessi on of the baggie containing two green-topped vials, the
second bag contai ned red-topped vials. Appellant concedes his
possession of the two green-topped vials of cocaine but clains
there was no evidence that he was attenpting to sell or

di stribute them because the officers did not observe hi mengaging
in any hand-to-hand transactions and no noney, pager, or tally
sheets were found on his person when he was arrested.

At the close of the State’'s case, defense counsel noved for
judgnent of acquittal, stating only: “W’ Il nmake a notion on al
counts, Your Honor, and submt.” At the close of all the
evi dence, defense counsel again noved for judgnent and stated:
“W would renew the notion and submt.” No argunent was
presented in support of the notion; therefore, the sufficiency of

the evidence is not properly before us. See Johnson v. State, 90

Md. App. 638, 649 (1992) (citing Brooks v. State, 68 M. App.

604, 611 (1986), cert. denied, 308 Md. 382 (1987)) (“a notion

which nerely asserts that evidence is insufficient to support a
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conviction, wthout specifying the deficiency, does not conply
with Rule 4-324, and thus does not preserve the issue of

sufficiency for appellate review'); Parker v. State, 72 M. App.

610, 615 (1987) (“[Moving for judgnment of acquittal on the
grounds of insufficiency of the evidence, w thout argunent, does
not preserve the issue for appellate review ”). Nonethel ess, we
briefly address appellant’s contentions.

The standard for our review of the sufficiency of the
evidence is whether, after viewing the evidence in the |ight nost
favorable to the prosecution, any rational trier of fact could
have found the essential elenents of the crinme beyond a

reasonabl e doubt. See Jackson v. Virginia, 443 U.S. 307, 319

(1979); WIlson v. State, 319 Md. 530, 535 (1990). The jury, as

the trier of fact, may “‘draw reasonabl e i nferences from basic

facts to ultimate facts.”” Barnhard v. State, 86 Md. App. 518,

532 (1991), aff’'d, 325 Md. 602 (1992) (quoting Jackson v.

Virginia, 443 U. S. 307, 319 (1979)). Wi ghing the credibility of
the witnesses and resolving any conflicts in the evidence are

tasks proper for the fact finder. See Binnie v. State, 321 M.

572, 580 (1991). In performng its fact finding role, the jury
is free to accept the evidence that it believes and reject that

which it does not. See Miuir v. State, 64 MI. App. 648, 654

(1985), aff’d, 308 Md. 208 (1986). “In this regard, it may
beli eve one witness’s testinony, but disbelieve another wi tness’s

testinony.” Shand v. State, 103 M. App. 465, 489 (1995), aff’d
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on ot her grounds, 341 Md. 661 (1996); see also Snyder v. State,

104 Md. App. 533, 549-50, cert. denied, 340 Md. 216 (1995)

(stating that a jury resolves conflicts in evidence and eval uates
witness's credibility).

To support a conviction for a possessory offense, the
“*evidence nmust show directly or support a rational inference

that the accused did in fact exerci se sone doni nion or contro

over the prohibited ... drug in the sense contenplated by the
statute, i.e., that [the accused] exercised sone restraining or
directing influence over it.”” State v. Leach, 296 Ml. 591, 595-

96 (1983) (quoting Garrison v. State, 272 Ml. 123, 142 (1974)).

“The accused, in order to be found guilty, nust know of both the
presence and the general character or illicit nature of the
substance. O course, such know edge can be proven by
circunstanti al evidence and by inferences drawn therefrom”

Dawkins v. State, 313 Ml. 638, 651 (1988).

The followi ng factors nmay be considered in determ ning
whet her appel | ant possessed the second bag of drugs:

“l) proximty between the defendant and the
contraband; 2) the fact that the contraband
was within the plain view or otherwse within
t he know edge of the defendant; 3) ownership
or sone possessory right in the prem ses or
aut onobil e in which the contraband is found;
and 4) the presence of circunstances from
whi ch a reasonabl e inference could be drawn
that the defendant was participating with
others in the nutual enjoynent of the

cont raband.”



Kostelec v. State, 112 Ml. App. 656, 672 (1996), vacated on ot her

grounds, 348 Md. 230 (1997) (quoting Rich v. State, 93 M. App.

142, 150 (1992), vacated and remanded on ot her grounds, 331 M.

195 (1993) (citing Folk v. State, 11 Md. App. 508, 514 (1971))).

In the present case, the officers observed appellant in
close proximty to the second bag of drugs. Oficer Roepke
testified that he recovered the second bag fromthe area where
appel l ant had placed his hand at the corner of the w ndow sill.
This evidence sufficiently connected appellant to the second bag
of drugs. |In addition, although the vials in the bag that the
of ficers observed in appellant’s hand and that they found in the
second bag had different colored tops, Oficer Roepke testified
that the color change may indicate a different tester as
distributors give out sanples of their product. It was
adequately denonstrated that appellant was aware of the second
bag of drugs and that the quantity of drugs recovered was
consistent with distribution and not personal use; therefore, the
evi dence was sufficient to sustain appellant’s convictions for
possession with intent to distribute cocaine and heroin. See

H ppler v. State, 83 Ml. App. 325, 338, cert. denied, 321 Ml. 67

(1990) (quoting Sal zman v. State, 49 Md. App. 25, 55, cert.

deni ed, 291 Md. 781 (1981)) (“[i]ntent to distribute controlled

danger ous substances is ‘seldom proved directly, but is nore
often found by drawing i nferences fromfacts proved which
reasonably indicate under all the circunmstances the exi stence of
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the required intent.” Likewise, an intent to distribute may be

indicated by the very quantity of narcotics possessed.”)

.
Appel l ant next clains that the trial court erred in inposing
sentences of ten years without the possibility of parole under
Md. Code (1957, 1996 Repl. Vol., 1999 Cum Supp.), Art. 27, 8§
286(c), for each of the possession with intent to distribute
convictions. Appellant was convicted of violating a controlled
danger ous substance law in 1991. Appellant contends that under

Thomas v. State, 104 M. App. 461 (1995), he could be sentenced

to an enhanced penalty for his second conviction only and, thus,
only one 10-year non-parol able sentence could be inposed.

The State clains that inposition of an enhanced sentence for
each of the possession with intent to distribute convictions is

perm ssi bl e under the dictates of Whack v. State, 338 MI. 665

(1995), and that Thomas is factually distinguishable from

appel l ant’ s case.
Al t hough appellant did not object to the sentence i nposed,
we may reach this question as an enhanced penalty i nposed

inproperly is an illegal sentence. See Bowran v. State, 314 M.

725, 727, 738 (1989) (erroneous mandatory sentence that fails for

a lack of proof of prior conviction is illegal); Wl czak v.

State, 302 Ml. 422, 427 (1985) (“when the trial court has



al l egedly inposed a sentence not permtted by |law, the issue
shoul d ordinarily be reviewed on direct appeal even if no

objection was nmade in the trial court”); see also Butler v.

State, 46 MJ. App. 317, 322, cert. denied, 288 M. 743 (1980)

(finding that although appellant did not object to proof at
sentencing or findings of trial court that he fell within anbit
of 8§ 643B(c), “manifest injustice would result if we do not
review the issue”).

Appel | ant was sentenced under M. Code (1957, 1996 Repl
Vol ., 1999 Cum Supp.), Art. 27, 8§ 286(c)?!, which provides in
rel evant part:

(c) Sentencing. —(1) A person who is
convi ct ed under subsection (b)(1)[?] or
subsection (b)(2)[3 of this section, or of
conspiracy to violate subsection (b)(1) or
(b)(2) of this section shall be sentenced to
i nprisonnment for not |less than 10 years and
subject to a fine not exceeding $100, 000 if
t he person previously has been convi cted:

(i) Under subsection (b)(1) or
subsection (b)(2) of this section;

1Unl ess otherwi se indicated, all references are to Article 27
of the Maryl and Code.

2Subsection (b)(1) of & 286 provides, inter alia, that any
person manufacturing or distributing a Schedule |I or |l narcotic
drug is guilty of a felony and subject to inprisonnent for twenty
years or a fine of not nore than $25, 000 or both.

3Subsection (b)(2) of & 286 provides, inter alia, that any
person manufacturing or distributing certain non-narcotic Schedul e
| or Il drugs is subject to inprisonnent for twenty years or a fine
of not nore than $25, 000 or both.
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(1i) O conspiracy to violate subsection
(b) (1) or subsection (b)(2) of this section;
or

(1i1) O an offense under the |aws of
another state, the District of Colunbia, or
the United States that would be a violation
of subsection(b)(1) or subsection (b)(2) of
this section if conmmtted in this State.

(2) The prison sentence of a person sentenced
under subsection (b)(1) or subsection (b)(2)
of this section, or of conspiracy to violate
subsection (b)(1) or subsection (b)(2) of
this section or any conbination of these

of fenses, as a second of fender may not be
suspended to |l ess than 10 years, and the
person may be paroled during that period only
in accordance with 8 4-305 of the
Correctional Services Article.

The cardinal rule of statutory interpretation is to
ascertain and effectuate the legislative intent. Montgonery

County v. Buckman, 333 Ml. 516, 523 (1994); Conptroller v.

Janmeson, 332 Md. 723, 732 (1993). “The starting point in
statutory interpretation is with an exam nation of the |anguage
of the statute. |[If the words of the statute, construed according
to their common and everyday neaning, are clear and unanbi guous
and express a plain nmeaning, we will give effect to the statute

as it is witten.” Jones v. State, 336 Md. 255, 261 (1994)

(citations omtted). Stated another way, “[w hen the words of
the statute are cl ear and unanbi guous, we need not go further.”

State v. Thonpson, 332 Md. 1, 7 (1993).

“Language can be regarded as anbiguous in two different

respects: 1) it may be intrinsically unclear ...; or 2) its
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intrinsic nmeaning may be fairly clear, but its application to a
particul ar object or circunstance may be uncertain.” Town &

Country v. Contast Cabl evision, 70 Md. App. 272, 280, cert.

deni ed, 310 Md. 2 (1987). “That a termnay be free from
anbi guity when used in one context but of doubtful application in

anot her context is well settled.” Tucker v. Fireman’s Ins. Co.,

308 Md. 69, 74 (1986).

Section 286(c)(1) requires inposition of a sentence of not
| ess than 10 years upon a person “convi cted” under subsection
(b)(1) or (b)(2) or for conspiracy to violate those subsections
if the person has the required predicate conviction. Dropping
down to subsection (c)(2), we are infornmed that the 10-year
sentence may not be suspended and that it is, in essence, wthout
parol e.* Subsection (c)(2) begins with the words, “The sentence
of a person....” The “sentence” is singular even though it may
apply to “any conbi nation” of the applicable “offenses.” In
common everyday | anguage, “sentence” nmay refer to a sentence
i nposed on a single count or the nunber of years to be served
when all sentences are totaled. Furthernore, the enhanced
penalty applies only to a “second offender.” The phrase is not
defined, and we are left to question whether it covers only the

second conviction or all convictions arising froma course of

“W& recogni ze that an individual nmay be parol ed under § 4-305
of the Correctional Services Article, but for ease of discussion,
refer to the sentence as non-parol abl e.
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conduct that happens to be the defendant’s second cri m nal

epi sode involving the relevant drug charges. Accordingly, we
must conclude that the statute, as applied to the circunstances
before us, is unclear and anbi guous.

“If a statute is clouded by anbiguity or obscurity, ... we
must consider ‘not only the literal or usual neaning of the
words, but their neaning and effect in light of the setting, the
obj ectives and purpose of the enactnent,’ in our attenpt to
di scern the construction that will best further the |egislative

objectives or goals.” G@Grgliano v. State, 334 M. 428, 436

(1994) (quoting Tucker v. Fireman's Fund Ins. Co., 308 Md. 69, 75

(1986)). In addition, “courts nust read all parts of a statute
together, with a view toward harnoni zing the various parts and
avoi di ng both inconsistencies and sensel ess results that could
not reasonably have been intended by the Legislature.” Barr v.

State, 101 M. App. 681, 687 (1994); see also Wllians v. State,

329 Md. 1, 15-16 (1992) (stating that the court nust discern
“legislative intent fromthe entire statutory schene, as opposed

to scrutinizing parts of a statute in isolation”); Cal houn v.

State, 46 Mi. App. 478, 488 (1980), aff’d, 290 Md. 1 (1981)
(“internal consistency between the various provisions of a
statute nust be maintained, and subsections nust, therefore, be
interpreted in the context of the entire statutory schenme”).

Section 286(c) nust also be considered in light of the



construction the appellate courts of this State “have previously
given to simlarly wrded enhanced penalty statutes, as ‘statutes
that deal with the sane subject matter, share a common purpose,
and formpart of the sane systemare in pari materia and nust be
construed harnoniously in order to give full effect to each
enactnent.’” Gargliano, 334 Md. at 436 (quoting State v.
Losconb, 291 Md. 424, 432 (1981)).

Finally, 8§ 286(c) is “a highly penal statute [and] nust be
‘strictly construed so that only punishnment contenpl ated by the
| anguage of the statute is nmeted out.’”” @Grgliano, 334 M. at

437 (quoting Dickerson v. State, 324 Ml. 163, 172 (1991)). “An

anbi guous penal statute is subject to the ‘rule of lenity,’ which
requires that such statutes be strictly construed agai nst the

State and in favor of the defendant.” Gardner v. State, 344 M.

642, 651 (1997); see also Cal houn, 46 Md. App. at 488 (“In

construing a penal statute and in resolving a dispute over the
severity of the penalty, a presunption arises in favor of the

| esser penalty over the greater one.”). “In the area of
statutory enhanced penalties ... when we are uncertain whet her
the Legislature intended to authorize the inposition of an
enhanced penalty in a particular situation, the presunption nust
be that the Legislature did not intend to do so.” Gargliano, 334

Ml. at 449; see also Gardner, 344 Ml. at 651 (1997) (quoting

Monoker v. State, 321 Md. 214, 222 (1990) (quoting Ladner v.




United States, 358 U.S. 169, 178 (1958))) (“Lenity expressly

prohibits a court frominterpreting a crimnal statute to
increase the penalty it places on a defendant ‘*“when such an
interpretation can be based on no nore than a guess as to what
[the Legislature] intended.”’”). Under the rule of lenity, only
one enhanced penalty may be inposed under § 286(c) when there are
mul ti ple convictions arising froma single indictnent or case.

The enhanced penalty may only be inposed upon the second
conviction, and while either of appellant’s possession with
intent to distribute convictions so qualify, we concl ude that
both do not qualify. Prior cases addressing the inposition of
enhanced penalties support this conclusion and | ead us to believe
that, although the statute is inartfully worded, the Legislature
i ntended to i npose only one enhanced penalty per crimnal
epi sode.

We begin by exam ning the neaning of “second offender.” 1In

Cal houn v. State, 46 Ml. App. 478 (1980), this Court addressed

the nmeaning of “third conviction” in 8 643B(c), which allows for
a termof not |less than twenty-five years, none of which may be

suspended, upon conviction of a third crine of violence.®

SArticle 27, 8 643B(c), as it read at the tinme of Cal houn
provi ded:

Third conviction of crime of violence. —Any

person who (1) has been convicted on two

separate occasions of a crinme of violence

where the convictions do not arise from a
(continued. . .)
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Cal houn had been convicted of two counts of robbery wth a deadly
weapon and two counts of use of a handgun in comm ssion of a
crime of violence arising fromtwo separate grocery store
robberies. Although each of the offenses was a crine of

viol ence, this Court concluded that 8 643B(c) “mandates the

i nposition of one, and only one, sentence of not |ess than
twenty-five years” upon proof of the predicate convictions and
prior incarceration. 1d. at 488. W reached that conclusion, in
part, because the plain | anguage of the statute did not purport
to cover third or subsequent offenses, that is, “third

conviction” neant only the third conviction. 1d.; see also

Jones, 336 M. at 257, 263 (stating that in determ ning that,
when defendant is convicted of nore than one crine of violence

arising froma single incident, sentencing court may sel ect any

5(...continued)
single incident, and (2) has served at | east
one term of confinenent in a correctional
institution as a result of a conviction of a
crime of violence, shall be sentenced, on
being convicted a third tine of a crinme of
violence, to inprisonnent for the term all owed
by law, but, in any event, not |less than 25
years. Neither the sentence nor any part of
it may be suspended, and the person shall not
be eligible for parole except in accordance
with the provisions of Article 31B, § 11 [now
8 4-305 of the Correctional Services Article].

Today, 8 643B(c) is substantially the sane; however, a final
sentence was added: “A separate occasion shall be considered one in
whi ch the second or succeeding offense is conmmtted after there has
been a charging docunent filed for the preceding conviction.” In
addi tion, under 8§ 643B(f), a person may petition for parole upon
reachi ng the age of 65.
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one of the crinme of violence convictions to enhance under 8§
643B(c), Court noted that “any one of those crinmes could have
been considered the defendant’s third crinme of violence
conviction”).

More recently, in Thonas v. State, 104 Md. App. 461 (1995),

this Court answered the question of whether “second” as used in §
286(c) “really neans ‘second,’” i.e., ‘next in order after the
first in time or place; the ordinal of two’ or whether it neans
anything nore than ‘first’ and thus includes ‘third.”” [|d. at
466 (citation omtted). Although, as the State argues, Thonas is
factually distinguishable, it is nonetheless instructive.

In that case, Thomas was sentenced under 8§ 286(c) as a
second of fender. He had a prior conviction dating from 1992.
Hi s arrest on the charge leading to the conviction that was on
appeal occurred in 1993, “within weeks” of another arrest on drug
charges. Thomas was convi cted and sentenced under the other 1993
charge to a non-suspendabl e, non-parol able 10 years before he was
sentenced on the conviction on appeal. The inposition of another
enhanced 10-year sentence for the conviction on appeal
constituted his second sentence under 8 286(c).

The genesis of 8§ 286(c) was thoroughly set forth by then
Chi ef Judge Wlner. Included in the discussion of |egislative
hi story was an acknow edgnent in the Senate Judicial Proceedi ngs

Comm ttee Report “that subsection (c) applies to a person



‘convicted for the second tinme’....” 104 Md. App. at 468. This
Court concluded that 8§ 286(c) applied only to a sentence as a
“second offender” and not a third. |1d. at 469. Chief Judge

W ner wote:

There can be little doubt here as to the

| egislative intent. The General Assenbly in
1988 repeal ed a statute that provided a
mandat ory 10-year m ni mum sentence upon a
finding of any previous conviction in favor
of a nore structured approach of increasing
mandat ory sentences for a second, third, and
fourth conviction. It was presunably aware
of our holding in Cal houn that, where a
statute prescribes an enhanced penalty for a
“third” conviction, as opposed to a “second
or subsequent” conviction, it allows that
penalty only upon the one conviction that
constitutes the third, and not upon any
convi ction beyond the second. The
Legi sl ature had a variety of |anguage to
choose from in existing enhanced puni shnent
statutes, and it chose specificity over
generality. In 1991, when it anmended 8§
286(c) (1) to include certain foreign
convictions, it left unchanged the specific
| anguage “as a second offender” in the
provi si on mandati ng a non- suspendabl e,
essentially non-parol abl e sentence for
persons previously convicted.

104 Md. App. at 470.

Now that it is clear second neans, in fact, second, we are
left to question what is neant by use of the word “offender,” as
opposed to “conviction,” because in Thomas we were not confronted
with multiple convictions arising out of a single case. To
answer this question, we turn to our recent decision in D az v.
State, __ M. App. ___, No. 199, Sept. Term 1999 (filed Nov. 2,
1999). In that case, the trial court used 8 293 to double D az’s
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sentences on three counts.® Judge Thiene, witing for the Court,
stated that “the statute is unanbi guous given a straightforward
application in a case involving a single count indictnent, but,
when the court is faced with a multi-count indictnent, i.e., when
mul tiple infractions springing froma single course of conduct
are tried together, the picture becones obfuscated.” (Slip op.

at 35). This Court held that as the statute was anbi guous,
mul ti ple convictions arising froma single course of conduct may
not each be enhanced under 8§ 293. (Slip op. at 35-36). Judge
Thi eme then went on to discuss the statute, noting that the use
of the word “offense” in 8 293 “inplies a single crimnal drama
not the enhancenent of each of the individual scenes as set forth
in the particular counts of the indictnent.” (Slip op. at 37).

VWhen 8 293 was examined in context with the rest of the

6Section 293 states in part:

(a) Mre severe sentence. — Any person
convicted of any offense under this subheading
is, if the offense is a second or subsequent
of fense, punishable by a termof inprisonnment
tw ce that otherw se authorized, by tw ce the
fine otherw se authorized, or by both.

(b) Second or subsequent offense defined. —
For purposes of this section, an of fense shall
be considered a second or subsequent offense,
if, prior to the conviction of the offense
the of fender has at any tinme been convicted of
any of fense or offenses under this subheading
or under any prior law of this State or any
law of the United States or of any other state
relating to the other controlled dangerous
substances as defined in this subheadi ng.
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control |l ed dangerous substance statute, it “appear[ed] that the
schene defines an ‘offense’ for the purpose of enhanced penalties
as one indictable crimnal episode. Enhancenent is not avail able
until a subsequent episode occurs on a subsequent date.” (Slip
op. at 40). 1In § 286(c), “offender” should be read in the sane
cont ext .

The statutory schene of 8§ 286, as discussed in Thonmas, also
| eads to the conclusion that only one enhanced sentence may be
i nposed. Under 8§ 286(d), if certain conditions are net, a non-
suspendabl e, non-parol abl e 25-year term nust be inposed upon a
third conviction under subsections (b)(1) or (b)(2) or for
conspiracy to violate those subsections. Section 286(e)
requires inposition of a non-suspendabl e, non-parol able, 40-year
sentence upon a fourth conviction “if the person previously has
served 3 separate terns of confinenent as a result of 3 separate
convictions[.]” Under the interpretation proposed by the State,
if a person is convicted of several crinmes as a second of f ender,
the resulting conmbi ned sentences, if run consecutively, could
total a non-suspendable, non-parolable, termof incarceration
greater than that permtted under 88 286(d) & (e). In
Gargliano, the Court of Appeals noted that “[t]he clear inport of
t he | anguage used throughout 8 286 is that the Legi sl ature sought
to inmpose nore stringent penalties on certain of fenders who
repeatedly persist in a pattern of crimnal conduct.” 334 Ml. at
442. Allowng for a sentence of a second offender to be
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greater than that permtted for a third or fourth of fender runs
contrary to the purposes of enhanced penalty statutes. See
Cal houn, 46 Md. App. at 489 (“Comon sense dictates that the
sentence under 8643B(c) should be | ess severe than the mandatory
life sentence under 8 643B(b) wherein the predicates are nore
stringent.”).

The State clains that under appellant’s position, if
appel lant’ s conviction for possession with intent to distribute
cocaine is considered his “second” conviction, then |ogically,
his conviction for possession with intent to distribute heroin
must be his “third” conviction, for which it could seek an
enhanced penalty under 8 286(d). The State bases its position on

Mel gar v. State, 355 Md. 339 (1999). In that case, Ml gar was

sentenced as a third offender under 8§ 286(d).’” The Court of

‘Section 286(d) provides in relevant part:

Addi tional penalty for one or two pervious
offenses. — (1) A person who is convicted
under subsection (b)(1) or subsection (b)(2)
of this section or of conspiracy to violate
subsection (b)(1) or subsection (b)(2) of this
section shall be sentenced to inprisonnent for
the term allowed by law, but, in any event,
not less than 25 years and subject to a fine
not exceeding $100,000 if the person
previ ously:

(1) Has served at least 1 term of
confinement of at Jleast 180 days in a
correctional institution as a result of a
conviction of a previous violation of this
section or 8 286A of this article; and

(conti nued. . .)



Appeal s determ ned that three predicates nmust be net for

i nposition of the mandatory penalty under § 286(d): 1) the
defendant “is presently convicted of violating or conspiring to
violate 8§ 286(b)(1) or (b)(2)"; 2) the defendant “has two prior
convictions, not arising out of a single incident, for
violating or conspiring to violate 8 286(b)(1) or (b)(2) —or

i ke offenses within another American jurisdiction”; and 3) the
def endant “has served at |east one term of confinement of at

| east 180 days in a correctional institution as a result of
conviction of a previous violation of § 286 or § 286A." Ml gar,

355 Md. at 344.

(...continued)
(i1) Has been convicted tw ce, where the
convictions do not arise from a single

i nci dent:

1. Under subsection (b)(1) or subsection
(b)(2) of this section;

2. O conspiracy to violate subsection
(b) (1) or subsection (b)(2) of this section;

3. O an offense under the |aws of
another state, the District of Colunbia, or
the United States that would be a viol ati on of
subsection (b)(1) or subsection (b)(2) of this
section if commtted in this State; or

4. O any conbi nation of these offenses.

(2) Neither the sentence required under
paragraph (1) of this subsection nor any part
of it may be suspended, and the person may not
be eligible for parole except in accordance
with 8 4-305 of the Correctional Services
Article.



Mel gar conceded that he had two prior convictions and that
he had served nore than 180 days of confinenent. His term of
confi nement was 248 days, but he had served only 141 days in the
Maryl and Di vision of Correction and received credit for the 107
days he had spent in the county detention center during pretrial
i ncarceration. Accordingly, he clainmed that he had not served
180 days “as a result of conviction” as required by § 286(d).
The Court of Appeals agreed, as the plain |anguage of the statute
required, that the m nimum of 180 days be served as a result of a
conviction. Melgar, 355 Md. at 348, 353. The Court wote:

[ T] he public policy goal of affording
crimnal offenders a neaningful chance at
rehabilitation before subjecting themto
mandat ory, enhanced penalties and the
inconpl ete availability of rehabilitative
services to pretrial detainees underscore the
pur posef ul ness of the Legislature’s choice of
the phrase “as a result of conviction.” In
our view, this distinct statutory phrase
reflects the legislative intent that tinme in
pretrial detention neither suffice nor in any
degree supplenent the statutory prerequisite
of a mnimum 180 day term of prior
confinement for inposing an enhanced penalty
upon a three-tinme drug offender under § 286.
ld. at 352.

At first glance, the State’'s position, that under Ml gar,
one of appellant’s convictions could serve as his “third”
conviction and thus result in the inposition of the enhanced 25-
year termunder 8 286(d), is appealing. Nonetheless, we note
that in Melgar, the Court was not required to address the inpact
of subsection (3), which states: “A separate occasion shall be
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consi dered one in which the second or succeeding offense is
commtted after there has been a charging docunent filed for the
preceding offense.” Art. 27, 8 286(d)(3). In addition, |abeling
one of appellant’s convictions as his “third,” as the state
clains would occur, would run contrary to the purposes of
enhanced penalty statutes. The neans for achieving the deterrent
effect of enhanced penalty statutes “is the provision of fair
warning to previous offenders that if they continue to conmt
crimnal acts after having had the opportunity to reformafter
one or nore prior contacts with the crimnal justice system they
will be inprisoned for a considerably |onger period of tine than
they were subject to as first offenders.” Gargliano, 334 M. at
444. | nposi ng the enhanced 25-year sentence upon appellant as a
“third” offender would have afforded hi mno opportunity to alter
hi s behavi or before inposition of the harsher sentence. In any
event, we are not called upon to construe the inpact of 8§ 286(d)
upon appellant’s case. W nerely note that we do not view Ml gar
as requiring the inposition of an enhanced 25-year term upon
appellant as the State argues would be the result under our
deci si on.

Finally, the State’'s argunent that Wack v. State, 338 M.

665 (1995), controls the present case is untenable. In that
case, Whack’'s sentence on one count was enhanced under 8§ 286(c)
and under 8 293 on another count. The Court of Appeals held that
“8§ 286(c) and § 293 may be applied in the sane case to enhance

- 23 -



the sentences on different counts.” 338 Md. at 681-82. In
reachi ng that conclusion, the Court comented that “[t]he
provi sions of 8 286(c) and 8 293 each enhance a repeat drug
of fender’s sentence in different ways.” 338 MI. at 682.

In the present case, the State seeks application of 8§ 286(c)
twice to appellant’s sentences. Wack addressed only the
application of 8§ 286(c) and 8 293 to a single case. W can
di scern nothing in Wack that endorses enhancenent of separate

counts under a single statute.

JUDGVENTS AFFI RVED, SENTENCES FOR
POSSESSI ON W TH | NTENT TO

DI STRI BUTE COCAI NE AND POSSESSI ON
W TH | NTENT TO DI STRI BUTE HERO N
VACATED. CASE REMANDED TO THE

Cl RCU T COURT FOR BALTI MORE CI TY
FOR RESENTENCI NG

COSTS TO BE PAI D ONE- HALF BY
APPELLANT AND ONE- HALF BY THE MAYOR
AND CI TY COUNCI L OF BALTI MORE



