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In the Gircuit Court for Baltinore City, Kevin WIson,
appellee, filed a nedical mal practice action against Dr. Hugh
H 1l and Energency Associates, Inc., appellants.? A jury
(Hon. Thomas Noel presiding) returned a verdict in favor of
appel | ee, and appell ants now present the foll owi ng questions
for our review

l. Did the trial court err in permtting
i npeachnent testinony by Dr. Hill
regarding Dr. Hill’s lectures and
witings related to risk managenent
and did the trial court err by denying

a new trial on that basis?

1. Ddthe trial court err by excluding
testinmony of appellants’ expert
witness, Dr. Ol ando, regarding

appel | ee’ s broken chair, because the

lAppellee originally filed a claimwith the Health Clains Arbitration
O fice, asserting that appellants and Good Sanaritan Hospital of Mryl and,

Inc. (“CGood Samaritan”) were negligent during his August 30, 1994 trip to the

emergency room The conplaint asserted that Dr. Hill was the agent, actua
apparent, of Energency Physicians Associates, P.A and Good Sanmaritan

or

Hospital. The parties agreed to “opt out” of the arbitration. 1In the circuit

court, Good Samaritan filed a Motion for Summary Judgnent on the basis that
appel lants were not its agents. That notion was granted.
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| V.

trial court erroneously determ ned
that the matter had not been di scussed
in Dr. Olando’ s deposition, and did
the trial court err by denying

appel lants’ notion for a newtrial?

Did the trial court err by
failing to grant appellants’
nmotion for sunmmary j udgment
regardi ng appell ee’s contributory
negligence, and did it further
err by denyi ng appellants’ notion
for judgnent, notion for a new
trial and judgnent
notwi t hstandi ng the verdict on

the i ssue?

Did the trial court err by giving a
jury instruction regarding the
patient’s ability to rely on
statenents by a doctor that were not a

conplete statenent of the |aw, because



it did not state that a patient’s
reliance nust be reasonabl e and
justified in order for a patient to
satisfy his obligation to exercise
reasonabl e care in safeguarding his
own health and safety?

For the reasons that follow, we shall answer “no” to each
question and affirmthe judgnent of the circuit court.
Factual Background

Appel | ee has been paral yzed fromthe wai st down since
1987. On August 30, 1994, he went to the energency room at
Good Samaritan Hospital, conplaining of nausea, cloudy urine,
and an ulcer on his |lower back. Dr. H Il was his enmergency
room physician. According to appellee, Dr. H Il did not
i nqui re about the duration or history of the ulcer, did not

“manual | y pal pate or otherw se touch the ulcer,” and nmade an
incorrect diagnosis on the basis of an inadequate exam nati on.
Appel l ee testified that Dr. H Il nerely lifted the bandage

t hat appel |l ee had placed on the ulcer at hone, glanced at the
sore and pl aced the bandage back on, comrenting to appellee

that the ulcer was “not your problem”

Dr. H Il had no independent recollection of appellee’s



visit, and his testinony was based on the notes he wote on
appel lee’s chart at that tine. According to Dr. Hill, his
exam nation reveal ed that appellee had a “large sacral ulcer
wi t hout surroundi ng erythema,” and he di agnosed appel |l ee as
suffering froma urinary tract infection. He prescribed
antibiotics to last 10 days, and instructed appellee to (1)
make an appointnment with a plastic surgeon “when avail abl e”
for treatnment of the ulcer, (2) obtain a reculture of the
urine in two weeks, and (3) “see your doctor if worse.” Even
t hough appellee’s record contained no express reference to
what ki nd of exam nation was perforned, Dr. H |l testified
that he performed a conpl ete eval uati on of appell ee because
his standard practice is to performsuch an eval uati on.
Appel l ee testified that he followed Dr. Hill’s advice.
When he got honme, he nmade an appointnent with a plastic
surgeon, Dr. Olando, whose first avail abl e appoi nt mrent was
two weeks away. He also took the prescribed nedicine and
cl eaned and dressed the ulcer every day. Approxinmately a week
after his emergency roomvisit,? appellee noticed that an

unusual odor was coming fromthe ulcer.® He returned to the

2 At his deposition, appellee stated that he was unsure of the exact
dates. During trial, he clainmed that the drainage began after the first week
and that he noticed the odor on Septenber 13th

8 Appel l ee testified that, before detecting the odor, he noticed that a
clear liquid was draining fromthe ulcer. Because he had previ ous experience
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hospi tal on Septenber 14, 1994.

Upon his arrival, appellee was di agnosed as suffering
froma severe infection,* and was then admtted. Due to
conplications fromthe infection, above the knee anputations
had to be perforned on both of appellee’ s |egs.

Di scussi on

l. | npeachnment of Dr. Hill

Appel I ants assert that Judge Noel erred in allow ng
appel l ee’s counsel to cross-examne Dr. Hi Il about certain of
his witings and |l ectures.® Dr. H Il is the author of a
chapter in a risk managenent manual for doctors, and has al so
| ectured on how energency room nedi cal charts should be
prepared and docunented froma “risk managenent or a | ega
perspective.” Appellants filed a Motion in Limne to prohibit
the adm ssion of these materials, asserting that the materials

were (1) not relevant, and (2) prejudicial to appellants’

with draining ulcers that were not infected, appellee realized that liquid
draining fromthe ulcer was part of the healing process.

4 The parties dispute the precise condition of appellee on that date;
appel | ee asserts that he had one ulcer on the | ower back, while appellants
assert that appellee had two ulcers, one on the base of the spine and the
ot her on the lunbar region of the back.

°Dr. Hll conceded during cross-exam nation that he has |ectured and
written on such subjects as (1) “how a careful and prudent energency room
physi ci an should handl e a patient’s discharge fromthe energency room” and
(2) “how a careful and prudent energency room physician should docurment an
emergency roomrecord.”



case. Judge Noel concluded that the nmaterials would be

adm ssi bl e for inpeachnment purposes, and perhaps on the issue
of appellee’ s contributory negligence, but could not to be
used to prove that Dr. Hill breached the standard of care in
his treatnent of appell ee.

During Dr. Hill’'s cross-exam nation, several bench
conferences took place, the first occurring when Dr. H Il was
bei ng cross-exam ned with respect to his nedical credentials.
Judge Noel concluded that (1) he was going to deal with the
i ssues raised by the materials on a question to question
basis, and (2) appellee’ s counsel could inquire about the
contents of the witings. Appellee s counsel could not,
however, use the witings to establish the requisite standard
of care, and could not informthe jury that the witings were
primarily directed at the goal of avoiding |lawsuits.

Counsel for appellee also used the materials to question
Dr. Hill on the issue of contributory negligence.® In the
materials, Dr. Hill had commented that directions to the
patient to see your physician for foll owup “as necessary” or
“as worse” were insufficient because of a |lack of

understanding by the patient as to the specific tine frane.

6Appel |l ants asserted that appellee was contributorily negligent because
he did not seek nmedical attention as soon as his condition worsened.
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Because of the notes that Dr. H Il nade in appellee s chart,
Judge Noel allowed Dr. Hi Il to be questioned on the apparent
i nconsi stency between what he had docunented and what he had
advi sed others to docunent. Judge Noel expl ai ned:

| cannot let this jury not hear this

exam nation. | think it would be patently
unfair to just say that it was witten
based upon a theory of risk managenent;
therefore, the jury should not hear it. |If
for no other bottomline reason is that it
woul d denonstrate the defendant’s know edge
inthis area alone. And on that basis

alone, | think it becones
adm ssi ble... Al so, when soneone wites
sonmething in an area, | think it only fair

that they be held accountable to what they
wite. Now, if [counsel for appellants]
wants to have this jury advised of the
purpose of the witing, its intent, the
fact that it was witten for risk
managenent, and have your client or wtness
explain it, you can do so. |If you prefer
the jury not hear anything about the

di stinction between risk nmanagenent and
standard of care, then | can advise counsel
not to delve into that area. But | don’'t
see that once soneone wites sonething that
they can say, ‘Wll, | amnot going to have
atrier of fact be privy to ny witings
because | wote it with a different intent
inny mnd.” It is the doctor’s own
witing, and | think it only appropriate
that he be permtted to be cross-exam ned
on what he has witten.

(Enmphasi s added).
We agree with that analysis. During her closing

argunent, counsel for appellee stated:



Frankly, what | really think Dr. HIlIl is
saying is that he hopes he gave nore

el aborat e di scharge instructions than what
are witten on this record because that is
what he shoul d have done. He testified,
you' || renmenber, that he gives |lectures and
tal ks to other doctors, and what he tells
themis that no patient understands the
instruction, ‘see your doctor if worse,’ or
‘see your doctor if not better.” He tells
them t hat di scharge instructions nust be
time and action specific, and he tells them
that they should docunent these tinme and
action specific instructions. But though
he tells other doctors that no patient can
be expected to understand instructions of
the type he gave in this case, he asks you
to i npose that expectation on M. WIson.

There is nothing unfair in that argunent.

Appel lants claimthat the materials were not
rel evant.
Rel evant evidence is “evidence having any tendency to nake the
exi stence of any fact that is of consequence to the
determ nation of the action nore probable or |ess probable
than it would be without the evidence.” Ml.Rule 5-401. The
materials were relevant to the issue of credibility.

A witness generally may be cross-exam ned

on any matter relevant to the issues, and

the witness’s credibility is always

rel evant.
DeLilly v. State, 11 M. App. 676, 681 (1971). The DeLilly

Court went on to state that it is proper to allow “any

guestion which reasonably tends to explain, contradict, or



di scredit any testinony given by the witness in chief, or
which tends to test his accuracy, nenory, veracity, character
or credibility.” Id. Furthernore, the “scope, range and extent
of such interrogation rests in the sound discretion of the

trial court.” Kruszewski v. Holz, 265 M. 434, 440 (1972)

(citing Shupe v. State, 238 Mdl. 307, 311 (1965)). W “wll
only reverse upon finding that the trial judge s determ nation
was ‘both manifestly wong and substantially injurous.’” Lomax
v. Conptroller of Treasury, 88 M. App. 50, 54 (1991) (internal
citations omtted).

Judge Noel did not err or abuse his discretion in
allowing Dr. H Il to be inpeached by his own prior statenents,
as they were relevant to his credibility as a w tness.

Maryl and | aw provi des t hat
...upon the laying of a proper
foundation... the credit of a w tness may
be i npeached by show ng that he has made
statenments which contradict his testinony
in respect to material facts.
Jenkins v. State, 14 Md.App. at 5. As Dr. Hll wote the
manual and | ectured accordingly, there was nothing unfair
about inpeaching himw th his own words.
1. The “Broken” Weel chair Testinony

Dr. Ol ando exam ned appel |l ee on Septenber 16, 1994.

During that exam nation, Dr. Olando noticed that several
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ul cers had devel oped at nunerous | ocations on appellee’s
body.” During his deposition, Dr. Ol ando opined that the
infected ulcer that necessitated the anputations “devel oped
froma bar which ran across the back of [appellee’s]
wheel chair.” Dr. Olando was prepared to testify at trial
t hat appel |l ee’ s wheel chair was “broken.” Judge Noel ruled,
however, that Dr. Olando “may comment that the bar rubbed
[ appel | ee’ s] back causing the lunbar ulcer [but could not
opi ne] that the chair was broke.”

Appel I ants contend that Judge Noel should not have
prohibited Dr. Olando fromtestifying that appellee’s
wheel chair was “broken.” They recognize the well established
rule that a trial judge has the power to exclude trial
testinmony that constitutes a material departure fromwhat the
wtness testified to at deposition. They argue, however, that
this rule does not apply to the “broken” wheel chair testinony
because (1) appellee never filed a notion to conpel discovery
of the basis for Dr. Ol ando’ s opinions, and/or (2) although
Dr. Olando did not use the word “broken” during his
deposition, “he did tell [appellee’ s counsel] that the

wheel chair was broken.” Judge Noel did not agree with those

7Appel | ee contends that these ulcers did not develop until he had been
adnmitted to the hospital.
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argunents. Neither do we.

Appel l ee’s interrogatories requested that appellants
provide the factual basis for any contentions that “any act or
om ssion of Kevin Wlson in any way contributed to the damages
he now conplains of in this action.” Appellants’ response
asserted that appellee “caused and /or contributed to his
alleged injuries by his failure to follow the instructions
given to himby his physicians.” This answer was never
suppl enmented to include a contention that appellee’ s injuries
were caused by a broken wheelchair.® Appellees also
propounded the followng interrogatory to Dr. Hill:

Interrogatory No. 11: The Defendant is to
state the nane and professional address of
each expert who nay be called at the
hearing and/or trial hereof, attaching to

t hese Answers copi es of each experts
curriculumvitae, as well as copies of all
reports received. Further, the Defendant
is to indicate the specialty and/or
subspecialty of each expert named. Wth
respect to each and every expert named, the
Defendant is to state in detail the subject
matter on which each such witness wll
testify, the substance of the facts

consi dered and opinions held by each such
expert, and the ground/or basis for each
opi ni on.

Dr. H Il answered that

[t] he nam ng of expert w tnesses will be

8 The Interrogatories contained a continuing duty on appellants’ part to
suppl enent. See M. Rul e 2-401.
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done in accordance with the Schedul i ng
Order of this Court.

Thereafter Dr. H Il filed a DESI GNATI ON OF EXPERT
W TNESSES i n whi ch he advi sed t hat

Dr. Olando is a plastic surgeon who is
expected to provide factual testinony and
of fer opinions on causation. He is
expected to testify that there were two
separate wounds on Plaintiff’s back, that
t he wounds were not connecting with one
anot her and that the sacral ulcer present
on 8/ 30/94 was not in the same |ocation as
the Stage V ulcer found in Septenber, 1994.
He will additionally opine that the second
ulcer on the iliac crest could have

devel oped between the period when the
Plaintiff was seen by Dr. H Il on 8/30/94
and his presentation in Septenber of 1994.

Rat her than nove for an order conpelling discovery of the
“ground and/or basis for” Dr. Olando’s opinions, appellee
noted Dr. Orlando’s deposition. During his discovery
deposition, however, Dr. Ol ando never testified that the

wheel chair was “broken” or in poor condition.?

% The speci fic questioning regarding the chair at the deposition was as
foll ows:

[ COUNSEL FOR APPELLEE]: Wuld you agree with ne, Doctor, that given the
fact that we have documented on August 30, 1994, a three-inch decubitus
ul cer, albeit said in the sacrum but in the | ow back area, and we have
descriptions until at |east the 17!" of Septenber of a single |large
ulcer in the | ow back area, variously described as |unbar, sacrum and

| ow back, would you disagree with nme, Doctor, that those two ulcers are
nost |ikely one and the same...?

[DOCTOR]: Why would it be that the three-inch sacral ulcer inproved and
maybe it wasn't three inches, but two and a half, and it was truly a

sacral ulcer as described by Dr. Hill and it was noted later to be two,
maybe three or four centineters by the nurses, and that’'s separate from
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Prior to the introduction of Dr. Ol ando’ s testinony,
appel | ee’ s counsel expressed concern that the doctor was goi ng
to testify to matters not raised in deposition or otherw se

di scl osed during discovery. This request for a ruling that

his lunbar ul cer which was caused by the traverse bar on his wheel chair,
and that after he was seen in the energency roomin a debilitated
condition with poor nutrition he continued sitting in his wheelchair,
and that nmetal bar that ran across the back of his wheelchair, he rode
it right into his back while the other one went on to do reasonably
well. | can't say for sure that there aren’t two ulcers back there...

[ COUNSEL FOR APPELLEE]: Now, Doctor, in the description of your opinions
here there’'s also a notation that it is your belief that a second ul cer
on the iliac crest could have devel oped between August 30 and Septemnber
14, right?

[ DOCTOR] : Yes.

[ COUNSEL FOR APPELLEE]: Tell nme how a | arge ulcer such as is seen on
Sept enber 14 coul d devel op over that period of tine.

[DOCTOR]: Very easily. If you would | ook at his wheelchair, and | invite
you, he had a bar running across the back of his wheelchair that ran
right across that area, it ran across the md to upper |unbar area.

[ COUNSEL FOR APPELLEE:] And howis it that a pressure ulcer could
devel op and progress to osteonyelitis eating through the vertebra
colum, how long does it take that to happen?

[DOCTOR:] Two weeks.... or nore, or less.... It's hard to say. It
depends on the patient’s nutrition, blood supply, it depends on other
factors. | mean this fellowis already septic fromhis urinary tract

infection, so there’s a lot of things that are goi ng agai nst Kevin at
this point and he’'s very susceptible to devel oping a pressure ulcer, and
this ulcer devel oped froma bar which ran across the back of the

wheel chair. | renmenber conpletely, | was astounded when | saw his

wheel chai r, because | couldn’t understand why anyone woul d get a
pressure ulcer at about the level of the waist of the back...

(Enphasi s added).

10 During her opening statenment, appellants’ counsel did not nmention the
opi nion that appellee’ s wheel chair was broken. She summarized Dr. Ol ando’s
testinmony as foll ows:

I will be calling a nunber of witnesses in this case. And
two of themare going to be very critical to my case, and ||
tell you that ahead of tine.
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woul d confine the witness to opinions expressed during his
deposition was the functional equivalent of a notion to
sanction appellants for their failure or refusal to provide

di scoverabl e informati on requested in Interrogatory No. 11.11
“Il1]t has |long been recognized in Maryland that ‘substance
rather than the formof the pleading is the controlling
consideration.’”” Payne v. Payne, 132 M. App. 432, 439 (2000),

(citing Lapp v. Stanton, 116 Md. 197, 199 (1911)) (i nternal

The first one is Dr. Joseph Orlando. | nentioned his nane
earlier [regarding his involvement with appellee as his plastic
surgeon]. Dr. Olando is and was a doctor who treated Kevin

Wl son. He has treated Kevin Wl son for a nunber of years. He
treated Kevin Wlson in 1990. And, interestingly, he is the
pl asti c surgeon who was at the bedside in Septenber when M.

Wl son returned. And he will provide some very inportant
testinmony in this case.

He will tell you that there were two ulcers on M. WIlson's
back when he returned on the 14'". And he will tell you that the
sacral ulcer, the ulcer that Dr. Hill saw on the 30'" wasn’t

infected; and, therefore, it wasn't infected on the 30". He will
tell you what type of education program M. WIson has been
through his years of treatnment. He will tell you what education
program he gave to M. WIlson hinself on how to take care of

hi msel f, and what to | ook for, and what makes an ul cer infected,
and what mekes an ulcer not infected, and how to care for those
ulcers if they exist.

Lwit is clear, under Maryl and Rule 2-433(a)-(b), that the trial court

may, when one of the parties violates an order conpelling discovery, “prohibit
that party fromintroducing designated matters in evidence.” M. Rule 2-
433(a)(2)... It is especially crucial for the trial court to exclude such

evi dence “on the eve of trial... [where] ‘the injury inherent in failure to
make di scovery is unfair surprise.’”” Beck v. Beck, 112 M. App. 197, 209
(1996), cert. denied, 344 M. 717, 345 MI. 456 (1997) (citing Barthol onee v.
Casey, 103 M. App. 34, 48 (1994), cert. denied, 338 Md. 557 (1995)(in turn
citing John A Lynch, Jr. & Richard W Bourne, Mdern Maryl and Ci vi

Procedure, 87.8(c), at 597 (1993)).
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citations omtted). During a bench conference on this issue,
the foll ow ng di scussion took place:

[ COUNSEL FOR APPELLEE:] Your honor. .

[ counsel for appellants] intends to cal
Dr. Olando. Dr. Olando was nanmed as an
expert witness in this case, and his
deposition was taken. [Counsel for
appel l ants] has hinted that the testinony
she expects to elicit fromhimon the

Wi tness stand is somewhat different and
nor e expansive than the testinony he

of fered under oath at deposition. | have
no i dea what she is tal king about. |
object to that. And | think that it would
vi ol ate fundanental rules of fairness as
well as the rules of discovery....

[ COUNSEL FOR APPELLANTS:] | talked to Dr.
Olando. There are issues that wll cone
to light at the witness stand that [counse
for appellee] frankly didn’t ask about.

And | don’t think I"mobligated to say,
“Hey. [Counsel for appellee], you forgot an
issue.” He was specifically identified as a
fact witness, and a witness to testify on
causation, the evolution of decubitus

ul cer....

THE COURT: [to counsel for appellee] Wll,
what is the area that you contend that
we'll [sic] be explored that was not dealt
with in deposition?

[ COUNSEL FOR APPELLEE:] | don’t know. Your
Honor, that is ny problem | have no idea
what it is except [counsel for appell ants]
has hinted very broadly that there will be
additional different testinony other than

t hat covered at deposition...

THE COURT: [to counsel for appellants] Is
there anything that he [Dr. Ol ando] is
going to talk about or try to talk about
that he didn't talk about in the
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deposition?

[ COUNSEL FOR APPELLANTS:] In a generic
sense, he tal ked about it all in his
deposition. He wll expand--

THE COURT: Well, in a specific sense, can
you tell nme the difference?

[ COUNSEL FOR APPELLANTS:] Well, 1’11 tell
you what he’ll say if that hel ps the Court
and [counsel for appellee].

THE COURT: 1'd like to know.

[ COUNSEL FOR APPELLANTS:] Ckay. And that'’s
what 1'Il do. He' s going to conme in here.
He’'s going to tell exactly what happened to
Kevin Wl son during that adm ssion. He's
going to testify as to what he saw and what
he did. He'll testify to what calls he
made to get additional assistance for him
He's [sic] testify as to the evolution of a
decubitus ulcer, howit goes fromstart to
finish. He' |l testify that there were two
ulcers on this gentleman’s | ow back, which
is exactly what he said in his deposition.
He' Il testify that the sacral ulcer was not
infected. He’'ll testify that they did not
communi cate with one another, and he’l

tell the jury why. He will testify that,
in his opinion, the sacral ulcer was ol der
than the lunbar ulcer. He will testify how
the lunmbar ulcer got to be there in the
first place.

THE COURT: Were all these areas covered in
t he deposition?

[ COUNSEL FOR APPELLEE:] Yes, Your Honor.

THE COURT: Well, let’s see what happens
then instead of trying to go through this,
and 1'1l deal with it accordingly.

During Dr. Olando’s direct exam nation, the follow ng

17



transpired when he used the word “broken” for the first tine:

[ COUNSEL FOR APPELLANTS:] Doctor, please,
if youwll, what 1'd Iike you to do is
express an opinion to a reasonabl e degree
of nedical probability as to what happened
to M. Wlson....

[DR ORLANDGO ]... his wheel chair was broken
when | saw it on the 16'". There was no--

[ COUNSEL FOR APPELLEE:] Objection, Your
Honor .

Judge Noel ultimately ruled as foll ows:

“There will be no further testinony in
this case whatsoever that the chair was
broken....[To Dr. Olando:] You are not to
make anot her reference or cormment to the
effect that the chair was broken. You may
comment that the bar rubbed his back
causing the |unbar ulcer. But you cannot
say under any circunmstances that the chair
was broke.”

Judge Noel subsequently engaged in the foll owi ng conversation
wi th appellants’ counsel regarding the “broken” wheel chair
t heory:

THE COURT: Did you know that Dr. Ol ando
was going to offer testinony yesterday that
t he wheel chair was broken?

[ COUNSEL FOR APPELLANTS]: Did I know that
t he wheel chair was- -

THE COURT: Yes.... Did you know yesterday
[the date of the first bench conference
guot ed above] that Dr. Ol ando was going to
of fer testinony that the wheel chair was

br oken?

[ COUNSEL FOR APPELLANTS]: Yes, | did.

18



THE COURT: When | asked you yesterday [ at
the first bench conference] to disclose to
me if there was anything that he would
testify to beyond that which was covered in
the deposition, why didn’t you advise ne of
t hat then?

[ COUNSEL FOR APPELLANTS]: Because from ny
perspective, in reading his deposition, he
did tell themthat the wheel chair was
broken. From ny perspective, in reading

t he medi cal records, that information is
readily available in the nedical records.
As a matter of fact, | recall [appellee’s
counsel ] asking a question of one of the
experts as to whether it’s inportant to

| ook at the environnmental factors such as
whet her or not there’s a problemw th the
wheel chair. I, ina mllion years, did not
suspect that they did not know that fact.
The man testified in his deposition that he
was astounded. When he testified in his
deposition, he explained to [appellee’ s
counsel] that the rod was rubbing into his
back. That's the point, that’s the only
point that | wanted to make with that

i ssue, not that he was sonehow
contributorily negligent.

THE COURT: My question again to you is did
you know that he was going to say the
wheel chair is broken, not that the rod was
protruding into his back, but that the
wheel chair was broken?

[ COUNSEL FOR APPELLANTS]: To ne, that’s one
in the sane.

THE COURT: Did you know when | asked you if
he was going to offer any testinony beyond
that which was in the deposition, did you
know then that he was going to offer
testinmony that the wheel chair was broken?

[ COUNSEL FOR APPELLANTS]: Yes. And that
was the same testinony fromny perspective
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that had been elicited during his
deposition. If [appellee’ s counsel] did
not understand that concept when Dr.

Ol ando expl ained that the rod was goi ng
into his back, I'"'msorry. | didn't think
inamllion years that | needed to
articulate that any better than Dr. O ando
did. | understood that.

THE COURT: | have listened to every portion
of that deposition, | believe, that there
was a statenent relative to that

wheel chair. And from ny perspective, to
say that there was a problemw th the rod
on the back of the wheel chair rubbing

agai nst his back does not connote that the
wheel chair was broken. | don’t think that
the average person would interpret the
problemw th the wheel chair was that there
was a rod rubbing into his back to nean
that it was broken. | think that that is a
conpletely different topic, and | am nost
concerned about it.

You know the integrity of this process
is extrenely inportant to ne...

[ Appel | ants’ counsel], it seens to ne
that there could have been nore candor to
the Court in your disclosure when | asked
t he question. Because saying that there
was a problemwi th the rod or that the rod
rubbed agai nst his back does not connote to
me that sonething is broken. There may be
many situations that would affect a person
in a particular way, but it doesn't say
that something is broken. | think that’s
really stretching the situation

Wen the question is whether there is a material variance
bet ween what the witness testified to at deposition and what
the witness will testify to at trial, the trial judge’s
finding of fact will be affirnmed on appeal unless the
reviewing court is persuaded that the trial judge's finding is
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clearly erroneous. W are not persuaded that Judge Noel was
clearly erroneous in finding that Dr. Ol ando’s deposition
testi nony about the condition of appellee’s wheelchair “does
not connote that the wheelchair was broken.” Wen the
guestion is whether the trial court selected an appropriate
remedy for the type of discovery violation found in this
case, ! the trial court’s renedy of choice will be affirnmed on
appeal unless the reviewing court is persuaded that the trial
court abused its discretion. Colter v. State, 297 M. 423,
426 (1983). “Qur review of the trial court’s resolution of a
di scovery dispute is quite narrow, appellate courts are
reluctant to second-guess the decision of a trial judge to
i npose sanctions for a failure of discovery. Accordingly, we
may not reverse unless we find an abuse of discretion.” Klupt
v. Krongard, 126 M. App. 179, 193, cert. denied, 355 Ml. 612
(1999).

Havi ng applied the abuse of discretion standard to the
ruling at issue, we are persuaded that Judge Noel nmade a
“reasoned deci sion based on the wei ghing of various

alternatives.” Judge v. R and T Construction Co., 68 M. App.

12 As we have stated, even t hough appel |l ant had not noved for a pretrial
“order conpelling discovery,” the “unfair surprise” issue was raised at a
bench conference that took place before Dr. Olando testified. Thus, Judge
Noel’s restriction on Dr. Olando’s testinony involved the trial judge s broad
exerci se of discretion to prohibit trial by anbush.
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57, 60 (1986), cert. denied, 307 Md. 433 (1986). This is

sinply not a case in which “no reasonabl e person woul d take
the view adopted by the trial court.” North v. North, 102
Md. App. 1, 13 (1994). According to the Court of Appeals, for
a discretionary ruling to be reversed,

[t] he decision under consideration has to

be well renoved fromany center mark

i magi ned by the review ng court and beyond

the fringe of what that court deens

m nimal |y acceptabl e.
I n Re Adoption/ Guardi anship No. 3598, 347 M. 295, 313 (1997)
(quoting North, supra, 102 Ml. App. at 14). See al so Met heny
v. State, 359 Mi. 576, 604 (2000).

In this case, appellants were entitled to -- and did --

assert that a bar on the back of appellee s wheel chair was
the cause of a “second ulcer” that devel oped after appellee

had been examined by Dr. Hll.® Appellants’ expert witness

was not prohibited fromtestifying at trial to everything

B The closing argunent of appellants’ counsel included the follow ng
conment s:
“And then thereafter, | don't knowif it was going
hone fromthe hospital or going to and from school
[appel | ee’ s] wheel chair bar began to rub against his
back in an area that nornmally doesn’t get pressure
sores. Renenber this area up in here that Dr. Ol ando

explained is quite protected by the iliac crest? And
t he bar rubbed into his back and caused a second
ul cer.”
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that he had testified to in his deposition.* W are
per suaded that appellants were not unfairly prejudiced by the
ruling that prohibited Dr. Olando fromusing a termthat he
had not used during his deposition.

L1l Contri butory Negligence

Appel l ants al so assert that the trial court erred in
failing to grant their notions for (1) sunmmary judgnent, (2)
new trial, and (3) judgnment notw thstandi ng the verdict,
because appell ee was contributorily negligent. Appellants
contend that appellee was contributorily negligent “as a

matter of |aw. According to appellants, appellee

“recogni zed that his condition had gotten dramatically worse

Y There is a price to pay for “tacking too close to the wind.” Wre v.
State, 348 Md. 19, 36 (1997). |If appellants’ counsel had proffered Dr.
Orlando’ s “broken” wheel chair opinion at the tinme when Judge Noel requested a
“specific” proffer of “anything that [Dr. Olando] is going... to try to talk
about [during his testinmony] that he didn't talk about in [his] deposition,”
Judge Noel m ght not have prohibited Dr. Orlando from opining that appellee’ s
wheel chair was “broken.” For exanple, he m ght have decided to “give
[appel | ee] anple time to investigate the matter and prepare for cross-
exam nation.” ACandS v. Abate, 232 M. App. 590, 691 (1998), cert. denied, 350
Ml. 487 (1998). By choosing to make a “generic” proffer, however, appellants
counsel ran the risk that Dr. Olando’s direct exanination would be restricted
to his deposition testinony.

We accept the representation of appellants’ counsel that her
decision to make a “generic” proffer was based upon a good faith belief that
she had already conplied with her discovery obligations. Counsel’s state of
m nd, however, is not of dispositive consequence to the trial judge’ s choice
of renedies for a discovery violation. “The power of the trial court to
i mpose sanctions [for discovery abuses] is not limted by the requirenent that
they find willful or contumaci ous behavior.” Beck, 112 M. App. at 210 (citing
Lakewood Eng’g & Mg. Co. v. Qinn, 91 M. App. 375, 383, cert. denied, 327 M.
524 (1992)).
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and failed to return for further nedical care despite his
trai ning and despite being given explicit instructions to
return if his condition did get worse.” They were entitled
to - and did - present that argunent to the jury, but we
agree with Judge Noel that appellants were not entitled to
judgnment as a matter of law ®°

“Odinarily, the question of whether a plaintiff was
contributorily negligence or assumed the risk is one for the

fact finder, not the court.” Canpbell v. Mntgonery County
Bd. of Educ., 73 M. App. 54, 64 (1987), cert. denied, 311 M.
719 (1988). The issue of contributory negligence is generally
“for the jury as long as there is a conflict of evidence as
to material facts relied on to establish contributory
negl i gence, or nore than one inference may be reasonably
drawn therefrom” 1d. |In order for appellee to be
contributorily negligent as a matter of |aw

t he evi dence nmust show sone prom nent and

deci sive act which directly contributed to

t he acci dent and which was of such a

character as to | eave no room for
di fference of opinion thereon by reasonabl e

15 Sunmary Judgnent is appropriate when there is no dispute as to any
material fact and the party is entitled to judgnent as a matter of |aw
Ml. Rul e 2-501. The standard of appellate review “is whether the trial court
was legally correct.” Saponari v. CSX Transp., Inc., 126 M. App. 25, 37, cert.
deni ed, 353 Md. 473 (1998) (internal citations onmitted). On review, “an
appel l ate court determ nes whether there was sufficient evidence to create a
jury question.” Id.
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m nds.

Id. (Citing Baltinore Gas & Electric Co. v. Flippo, 348 M.

680, 703 (1998); Reiser v. Abranson, 264 M. 372, 378 (1972)).

Maryl and “has adopted a very restrictive rul e about
taki ng cases fromthe jury in negligence actions.” Canpbell v.
Mont gonmery County Bd. of Educ., 73 M. App. 54, 62 (1987). In
fact, Maryland case | aw suggests that subm ssion to the jury
was proper “if there be any evidence, however slight, legally
sufficient as tending to prove negligence, and the weight and
val ue of such evidence will be left to the jury.” Id. at 62-3.
Mor eover, we nust “give due consideration not only to al
i nferences of fact tending to support the opposite view, but
also to the inportant presunption that [the plaintiff]
exercised ordinary care for [his] safety.” Id. at 37-38
(citing Pachmayr v. Baltinore & Chio R R Co., 157 Ml. 256,
262 (1929)). This Court has also stated that “...even if the
act done [by the plaintiff as clainmed as his contributory
negligent action] turns out to be an error of judgnent, this
al one does not make the act negligent if an ordinarily prudent
person nmay have nade the sane error.” Faith v. Keefer, 127

Md. App. 706, 747, cert. denied, 357 Md. 191 (1999) (citing
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Sanders v. WIllianms, 209 Md. 149 (1955)).

I n support of their contention that appellee’'s failure to
go back to the hospital or seek nedical attention during the
two week period between when Dr. Hill saw himand his
adm ttance to the hospital was sonmething that “a person of
ordi nary prudence would [not] do under the circunstances,”
appel l ants rely upon cases that are readily distinguishable on
their facts. For exanple, in Chudson v. Ratra, 76 M. App.

753, cert. denied, 314 Ml. 628 (1989), the plaintiff was al so
told by her doctor to see himagain if her condition got

wor se, and she noticed changes in her nedical condition
between the tinme of her appointnent with her doctor and when
she ultimtely sought treatnent. The |apse of tine in that
case, however, was over one year rather than two weeks. In
the present case, appellee’s failure to go to the hospital one
week before his next schedul ed appoi nt ment does not establish
that he was contributorily negligent as a matter of |aw
Reasonabl e m nds could differ on the | evel of understanding of
the instructions given to appellee by Dr. H Il as well as on
the tinme frame of his worsened condition.

Moreover, there are other material facts in serious
di spute. Appellants claimthat appellee had several different

ul cers on his back, and that he contributed to his own
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condition by waiting a week to seek nedical care. On the

ot her hand, appellee asserts that his infection was caused by
the one ulcer he had as of his first visit, and that his |egs
woul d not have been anmputated if Dr. Hi Il had not breached the
standard of care. @G ving due consideration to the facts
tending to “support the opposite view,” we are persuaded that
appel l ee was not contributorily negligent as a “matter of

| aw.” Thus, Judge Noel’ s decision to deny summary judgnent
was “legally correct.”

Simlarly, Judge Noel did not err in denying appellants’
Motions for Judgnent and Judgnent Notw t hstanding the Verdict.
A notion for judgnent notw thstanding the verdict “tests the
| egal sufficiency of the evidence and is reviewed under the
sane standard as a notion for judgnent made during trial.”
Nationwide Mut. Fire Ins. Co. v. Tufts, 118 M. App. 180, 190,
cert. denied, 349 Md. 104 (1997) (citing Houston v. Safeway
Stores, Inc., 109 Md. App. 177, 182-3 (1996), rev’'d on other
grounds, 346 Md. 503 (1997)). Therefore, the appropriate
standard of reviewis: “If there exists any legally conpetent
evi dence, however slight, fromwhich the jury could have found
as it did, we nust affirmthe trial court’s denial of the
nmotion.” Id. at 191 (internal citations omtted). On review,

we are to “assune the truth of all credible evidence and al
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i nferences of fact reasonably deductible fromthe evidence
supporting the party opposing the notion.” Id. at 190. W
hold that there was “legally conpetent evidence from which the
jury could have found as it did.” Assumng the truth of the
evi dence fromthe position of appellee, there was “sufficient
evidence for the jury to conclude as it did.”

We are al so persuaded that Judge Noel did not err or
abuse his discretion in denying appellants’ Mtion for a New
Trial . “The question whether to grant a newtrial is within
the discretion of the trial court.” Aron v. Brock, 118 M. App.
475, 511, cert. denied, 346 Md. 629 (1997) (citing Buck v.
Cami s Broadl oom Rugs, Inc., 328 Ml. 51 (1992) (i nternal
citations omtted)). The nature of Judge Noel’'s discretion on
whet her to grant appellants’ notion was “the broadest range”
of discretion:

The enphasi s has consistently been upon

granting the broadest range of

di scretion... whenever the decision..

depended upon... evaluation of the

character of the testinony and of the trial

when the judge is considering the core

gquestion of whether justice has been done.
Id. Judge Noel was the presiding judge at the trial, had the
opportunity to evaluate both the credibility of the w tnesses

and the evidence, and was thus in the best position to decide

whet her “justice had been done.”
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V. Jury Instructions

Appel I ants contend that Judge Noel erred by giving an
i nconplete jury instruction involving appellee’ s reliance on
statenents made by Dr. HilIl. Appellee requested a specific

jury instruction based on this Court’s decision in Sinmons v.
Urquhart, 106 M. App. 77 (1995). Judge Noel delivered the

foll owi ng instruction:

Now, in general, patients are entitled to
rely on their physician’s advice. That
reliance nust be reasonable and justified.
A patient is not in a position to diagnose
his own ailnments. As a consequence, it is
not contributory negligence for a patient
to follow a doctor’s instructions or rely
on the doctor’s advice, to fail to consult
anot her doctor, or to fail to diagnose his
own illness.

Appel l ants objected to that instruction on the basis that it

was inconplete in light of Simobns. Appellants’ counsel

st at ed:

.1 didn’t think it was conplete. The
case that she [appellee’ s counsel] cites as
t he support for it actually had the words,
“the reliance nust be reasonabl e and
justifiable in order for patients to
satisfy their own obligations to exercise
reasonabl e care in safeguarding their own
health and safety.” And | would ask that
t hat | anguage be added.

Judge Noel noted and overrul ed that exception.

In Dileo v. Nugent, 88 M. App. 59, cert. granted, 325 M.
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18, appeal dism ssed, 327 Md. 627 (1991), the appell ant
contended that the trial court had erred in instructing the
jury that

it is not contributory negligence for a
patient to follow a doctor’s instructions
or rely on his advice when that patient has
no reason to suspect the doctor’s treatnent
or advice is the cause of the patient’s
injury.

Dileo, 88 MI. App. at 73. This contention was rejected on the

ground that “the instruction conforns precisely with Maryl and
law.” 1d. Specifically, the Dileo Court held:

[ We have recognized in the past that a
patient is not in a position to diagnose
her own ail nments, appreciate the risks of
medi cati on or eval uate whet her the
prescribed course of treatnment is in her
best interest. As a consequence, it is not
contributory negligence for a patient to
follow a doctor’s instructions or rely on
the doctor’s advice, to fail to consult
anot her doctor when the patient has no
reason to believe that the doctor’s
negl i gence has caused her injury, or to
fail to diagnose her own ill ness.

ld. (Cting Santoni v. Moodie, 53 M. App. 129, 138 (1982),
cert. denied, 295 Ml. 527 (1983)).

In review ng the adequacy of a specific jury
instruction, we are required to ascertain whether the
instruction “fairly and accurately set forth the | aw

applicable to the case [and was] supported by testinony or
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evi dence presented during the case.” QOdenton Devel opnent Co.
v. Lany, 320 Md. 33, 43 (1990). Maryl and | aw provi des t hat
“alitigant is entitled to have his or her theory of the case
presented to the jury if that theory is a correct exposition
of the law and if there is evidence in the case which supports
that theory.” Zeller v. Geater Baltinmore Medical Center, 67
Md. App. 75, 80 (1986). The instruction given by Judge Noe
al so conforned with Maryland law. In review ng whether Judge
Noel was correct in denying appellants’ requested instruction,
we nmust conduct a three part inquiry:

first, whether the requested instruction is

a correct statenent of the |aw, second,

whether the law is applicable to the facts

in the case, and third, whether the trial

judge fairly covered with the sanme | aw by

ot her instructions actually given.
Fearnow v. The Chesapeake & Pot omac Tel ephone Conpany of
Maryl and, 342 Md. 363, 385 (1996) (internal citations
omtted). “If any one part of the test is not net, we wll
affirmthe trial court’s denial of the request for
instruction.” 1d.

Maryl and Rul e 2-520(c) governs the manner in which jury

instructions are to be given and provides:

The court may instruct the jury, orally or

in witing or both, by granting requested

instructions, by giving instructions of its
own, or by conbining any of these nethods.
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The court need not grant a certain

instruction if the matter is fairly covered

by instructions already given.
Ml. Rul e 2-520(c). Judge Noel’s instruction used the identical
| anguage that was sufficient in Dileo, while adding the
Si mmons requirenment “that [the patient’s] reliance nust be
reasonabl e and justified.” Therefore, the instruction at
issue was a “correct statement of the law.” Moreover, because
appel lants’ trial counsel “could, and did, present the very
argunents to the jury that [she] would have made had [the
requested] instructions been given, the matter was fairly, and
adequately, covered in the instructions actually given.” CSX

Transportation, Inc. v. Continental Ins. Co., 343 M. 216, 243

(1996) .

JUDGMVENT AFFI RMVED; COSTS
TO BE PAI D BY
APPELLANTS.
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Di ssenting Opinion by Holl ander, J.

| respectfully dissent fromthe majority opinion
regarding Issue Il. There, the Court upholds the trial
judge’s ruling that precluded appellants fromoffering
evidence to establish that, at the relevant tinme, appellee’'s
wheel chair was “broken” and caused an ulcer on the | unbar
area of appell ee’s back.

At trial, the parties disputed the |location and condition
of the ulcer on appellee’ s back when he went to the energency
roomat Good Samaritan Hospital on August 30, 1994. They
al so di sagreed about the nunber, |ocation, and condition of
the ulcers on M. WIlson’s back when he returned to the
hospital on Septenber 14, 1994.

M. WIson contended that, on August 30, 1994, when he
was treated by Dr. H Il at the emergency room he had an
infected ulcer on his back, but Dr. H Il m sdiagnosed hi m as
suffering froma urinary tract infection. Two weeks later, on
Septenber 14, 1994, M. WIson was admtted to the hospital
because his condition had worsened. Dr. Joseph Ol ando, who
had treated M. WIlson in the past, exam ned appellee on
Sept enber 16, 1994, and was offered by the defense as both a
fact witness and as an expert.

Appel l ants maintained that Dr. H Il correctly diagnosed



the urinary tract infection on August 30, 1994. They al so
sought to establish that the ulcer on appellee’ s back on that
date was located in the sacral area, and that after August
30, 1994, appellee devel oped a second ulcer in the |unbar
area of his back. According to appellants, it was the |unbar
ul cer that becanme infected and ultimately led to the
anputations. Additionally, the defense sought to show that
the |l unbar ul cer was caused by appell ee’s wheel chair, which
all egedly had a netal rod protruding fromthe back that
penetrated M. WIson s lunbar area, enabling bacteria to
i nvade his body.!?

In analyzing Issue Il, it is inportant to reviewthe
facts that culmnated in the trial court’s ruling.

FACTUAL SUMVARY

Appel l ants disclosed in answers to interrogatories that
they intended to call Dr. Olando as both a fact w tness and
an expert witness as to causation. To be sure, appellants’
di sclosure did not reveal Dr. Olando’ s position that the
| unmbar ul cer was caused by appellee’s defective wheel chair.

Based on the content of the interrogatory answer, however,

! Above-t he-knee anputations were required as a
consequence of the severe infection surrounding the ulcer, as
it occluded the blood supply to appellee’s |lower extremties.



appel l ee noted Dr. Ol ando’ s deposition.

At his deposition, Dr. Olando stated that appellee had
an infected | unbar ul cer when he exam ned hi mon Sept enber
16, 1994. Moreover, he opined that the |unbar ul cer was
caused by the transverse bar |ocated on the back of
appel l ee’s wheelchair. As footnote 3 of the majority opinion
reveal s, appellee’ s counsel did not pose any follow up
guestions to Dr. Olando concerning the condition of the
wheel chair, even after Dr. Olando “invite[d]” appellee’ s
counsel to |ook at the wheelchair, stated that he was
“astounded” when he saw its condition, and clainmed that M.
Wl son “rode” the nmetal bar on the back of the wheelchair
“right into his back . . . .”

At trial, appellee s counsel expressed concern to the
court that Dr. Orlando’s trial testinony m ght be “somewhat
di fferent and nore expansive than the testinony he offered
under oath at deposition,” based on a “hint” she received
fromthe defense | awer.? Appellee’s attorney al so argued
that any deviation in testinony would viol ate “fundanent al

rules of fairness as well as the rules of discovery .

2 The attorney who conducted the deposition for appellee
was not the attorney who expressed concern to the court about
Dr. Olando’s anticipated testinony or who nmade the vari ous
argunents to the court about the trial testinony.
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In response, the court asked appellee’s counsel about the
“area” that she thought m ght be “explored that was not dealt
with in deposition.” Appellee’ s attorney replied: “I don’'t
know. Your Honor, that is ny problem | have no idea what
it is except [defense counsel] has hinted very broadly that
there will be additional different testinony other than that
covered at deposition.”

Based on defense counsel’s response to questions posed by
the court, the judge initially did not restrict the testinony
of Dr. Olando. When appellants’ counsel posed her questions
to Dr. Olando during his direct exam nation, he responded on
several occasions by describing appellee’ s wheel chair as
“broken.” Appellee’'s attorney did not inmmediately object to
t he questions that pronpted those responses, nor did
appel l ee’ s counsel nove to strike the answers. Because of ny
view of the inportance of the early testinony of Dr. Ol ando,

whi ch came into evidence w thout objection, it is set forth

bel ow:
[ COUNSEL FOR APPELLANTS]: Ckay. | want you to tel
the jury, if you will, what caused that upper

[lunmbar] ulcer. Wat caused this ulcer at this
| evel that you’ ve never seen in your 25 years of
practice?

[DR. ORLANDO: Well, not only had | never seen it,
but I don’t think anybody on the chart had ever seen
an ulcer in that area. And when | first saw

[ appel | ee] on the afternoon of Septenber the 16t h,
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1994, and | exam ned this area, and exam ned

[ appel | ee], and exam ned his feet, and nade note of
those ulcers, | was perplexed. | could not

under stand why he had a | unbar ul cer

Hi s wheel chair was by the side of his bed, and
| turned around, and | | ooked at his wheel chair.
And | was literally astounded. | nean, | really
was. And | said to [appellee], “Kevin, have you
been sitting in this wheelchair? This is the reason
why you’ ve got this ulcer back here.” | even said
to him “1’ve never seen anything in the |unbar area
like this. How d you get” --

[ COUNSEL FOR APPELLANTS]: What did you see in M.
W1 son’s wheel chair?

[ DR ORLANDQ : The back of his wheel chair was broken
back. He had a sports wheelchair. It has a | unbar
support. Wen you're in -- if you ever sit in a
bucket seat in a car, it has a support. It helps to
support your lunbar area. And it presses agai nst
your |unbar area.

The back of his wheel chair was broken. The
| umbar support, which I think was one bar, was now
broken in the mddle. And the stainless steel bar,

whi ch was about the size of a -- a little bigger
than a pencil, but maybe not quite as big as ny
little finger -- was squished forward about an inch
to maybe even -- well, let’s say an inch, but it

coul d have been nore. And the astounding thing was
the vinyl or |eather that was over it was not even
over it. It had pushed right through the vinyl.

So he had been in that wheelchair for seven
days, or ten days, or so, and it was broken. And it
had been pushing -- that bar had been pushing right
here over that period of tine . :

E. 1238-1240 (Enphasis added).

[ COUNSEL FOR APPELLANTS]: So the sacral ul cer was
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not infected. Wat ulcer was infected?
[DR. ORLANDQ : The first ulcer, the lunbar ulcer.

[ COUNSEL FOR APPELLANTS]: The one up here?
(I'ndicating.)

[ DR ORLANDQC : Yes.

[ COUNSEL FOR APPELLANTS]: That was caused by the
wheel chai r?

[DR ORLANDO: Alittle bit lower. R ght there.

[ COUNSEL FOR APPELLANTS]: The one caused by the
wheel chair?

[DR ORLANDQ : Right. You have to renenber though

that iliac crest is protecting everything bel ow that
so when that bar was comng in, it had to cone above
the iliac crest. You're still alittle bit too

hi gh. Just take a pencil and point --

[ COUNSEL FOR APPELLANTS]: Wiy don’t you show t hem
|’ mnot an --

THE COURT: Doctor, describe for the record where
you’' re pointing exactly.

(The wi tness approached Defense Exhibit Nunber
9.)

[DR ORLANDO : Yes. As | nentioned before, the
iliac crest protects the top part of the sacrum
And also there’'s a fair anmount of tissue in this
area. That helps to protect the lunbar area. So
you need sonething sharp to get through here, and
hi s [wheel chair] bar on his right side had cone
across here, and it was above the | evel of the
ilium and it was pressing right here.
(Indicating.) It was right about at this |evel
her e.

E. 1252- 1253 (Enphasi s added).



[DR ORLANDOl: On the 30th of August, M. WIson
devel oped a pressure ulcer in this area fromsitting
in his wheelchair which is the promnent area in

whi ch sacral ulcers develop. Wen you're lying in
bed for a long tine, the ulcers tend to devel op nore
inthis area. This is a low sacral ulcer. And it

al so involves the coccyx, which is this small bone
down here. |It’'s called a sacral ulcer

[ COUNSEL FOR APPELLANTS]: Let me stop you just for a
second because |I"mnot sure that the jury can
appreci ate what the different body parts are.

E. 1262.

[ COUNSEL FOR APPELLANTS]: Doctor, please, if you
will, what I'd like you to do is to express an
opinion to a reasonabl e degree of nedical
probability as to what happened to M. W] son.

[DR ORLANDQ : That's what |’ m doi ng.
[ COUNSEL FOR APPELLANTS]: | know. Go ahead.

[DR ORLANDQ : Well, we know [the sacral ulcer]
wasn't infected because [appellee] said -- M.

Wl son said -- there was no bl ood on the dressing.
He al so said that there was no foul odor. So those
are two things that indicate to ne that it wasn't a
deep ulcer, and that it wasn’'t infected.

We al so know that he came there because he had
cloudy urine for one week’s duration, which is one
of the Hallmark’s [sic] of a urinary tract
infection, especially if it changed fromthe week
before to that. So he was treated for a urinary
tract infection, and he was sent hone.

Somewher e subsequent to that, and according to
Kevin' s deposition --

[ COUNSEL FOR APPELLANT]: M. W/ son.
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[DR. ORLANDQ: |I'msorry. According to M. WIlson's
deposition, and sonewhere subsequent to that --
strike what | said about subsequent -- his

wheel chair was broken when | saw it on the 16th [of
Septenber]. There was no --

[ COUNSEL FOR APPELLEE]: Objection, Your Honor.

THE COURT: |'mgoing to sustain the objection.
E. 1264- 1265 (Enphasi s added).

When counsel for appellee finally objected, she
conpl ained at the bench only about the factual basis for Dr.
Ol ando’ s suggestion that appellee’s wheel chair broke
soneti me between appellee’s two hospital visits. She argued
that Dr. Orlando was “factually . . . suggesting that M.
Wl son s wheel chair was broken sonetinme between the 30th of
August and the 14th of Septenber. There has been no evidence
of that.” Thus, although appellee’s attorney challenged the
basis for Dr. Olando’ s knowl edge as to when the wheel chair
became broken, she did not dispute his assertion that the
wheel chair was, in fact, broken.

Thereafter, the court raised, sua sponte, the issue of
t he broken wheel chair, stating: “lI’m concerned about where
you would like to go with this issue of this broken
wheel chair.” Only then did counsel for appellee assert that

she had “never heard about a broken wheel chair before [Dr.

Olando] took this witness stand. . . . He didn't nention it



at anytinme under oath in his deposition. The first tine |
heard about it was here today.” The matter was di scussed on
several occasions during the trial, and appellee’ s counsel
| at er conpl ained that she had been “sandbagged” because the
defense “injected” a new issue in the case.

In its discussions with the attorneys, the court
i nqui red: “Does the record indicate anything about the
wheel chair bei ng broken, or does the record indicate that his
back was rubbing against a certain place in the wheel chair?”

Appel I ee’ s counsel inforned the court that there was “no
reference anywhere in the nedical records to the wheelchair
bei ng broken,” and that Dr. Olando did not so state at his
deposition. Appellants’ attorney asserted that the nedical
records disclosed the defective condition of the wheelchair.
She pointed to Dr. Orlando’s note in the nedical records on
Sept enber 16, 1994, as follows: “Extensive posterior |ower
trunk ul cer secondary to pressure from bar when sitting.”
Further, on Septenber 16, 1994, a “rehab” doctor wote a note
in the nedical records, indicating that appellee had an ul cer
caused by “problenms secondary to undue pressure fromthe
wheel chair frame.” |In the court’s view, however, the

reference to “secondary to the bar” was not the equival ent of

stating that the wheel chair was broken.



Moreover, the court stated that testinony at the
deposi tion about pressure to appellee’ s back caused by a bar
on the back of his wheelchair was not the sanme as testinony
about a broken wheel chair. Rather, the court viewed the
doctor’s reference to the bar at his deposition as “quite
different” fromany representation that the wheel chair was
“broken,” and said it was not “fair warning whatsoever that
the chair was broken.” Further, the court said that whether
t he wheel chair was broken constituted “a conpletely new
elenment in this case that [is] rather critical.” The court
reasoned: “If he testified that he saw the wheelchair in a
condition that was not the appropriate condition, is one
issue. But to testify that it was broken and the plaintiff
used a broken wheel chair for an extended period of tine, is
al together different.”

The defense attorney disagreed, claimng that, “from
[ her] perspective, in reading [Dr. O'lando’s] deposition, he
did tell themthat the wheel chair was broken.” She pointed
to various portions of Dr. Olando’'s deposition testinony,
consistent wwth the content of footnote 3 of the nmpjority
opinion. Appellants’ |lawer also maintained that it was not
her “job” at the deposition to ask foll ow up questions.

Al though the court expressly declined to determ ne “[w hose
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job it was to pursue [the issue] during the deposition,” the
judge stated that he was “absolutely surprised” and “actually
shocked” that “neither side bothered to ask” additional
guestions to explore what it was about the bar or its
condition that caused the lunbar ulcer. In addition, the
court said: “Counsel, it’s easy to sit here after everything
is said and done and second guess. But with the | egal power
in this courtroom and for himto say that the bar caused the
ul cer, I’m shocked that nobody said, ‘How?" or ‘Wy? " Later,
t he court said:

And how this could not have been gone into on the

deposition really surprises ne. Once the doctor

said in two locations in the deposition that the

| umbar ul cer was caused because of the bar riding

against M. WIlson's back in the sanme position.

It woul d have seened that both sides would have
pursued this area a little further by asking how or

why did it dothis . . . . And the plaintiff would
have wanted to know why in preparation for their
case.

Moreover, the court reiterated: “Wen the doctor nade
several references to the bar, |I’mactually shocked that
nei ther side bothered to ask, ‘what about the bar doing this?
Wiy did the bar do it? O howdid the bar do it?"”
Addi tionally, appellants’ counsel insisted that she was
not attenpting to establish that appellee was contributorily

negligent in using the defective wheelchair. Instead, she
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clainmed that the condition of the wheelchair was relevant to
the i ssue of causation of the ulcer on the |unbar area of
appel l ee’ s back.® Accordingly, appellants’ counsel indicated
to the court that she had no opposition to an instruction to
the jury to the effect that M. WIson's use of a broken
wheel chair was not evidence of contributory negligence.

Qut of the presence of the jury, the court also
guestioned Dr. Olando about his testinony. The doctor
advi sed the court that he thought he had testified at his
deposition that the wheel chair was broken. The follow ng
colloquy is rel evant:

THE COURT: You’' ve never offered this opinion that

t he wheel chair was broken either in your deposition

or in any of your discussions; is that correct?

[DR ORLANDO: Well, no, | did, sir. [It’s in ny

deposition. As a matter of fact, | think in ny
exact words it says, “l was astounded when | | ooked
at the wheelchair.” And the word “astounded” is in
nmy deposition. Because that’'s the reason M. WI son
got his lunbar ulcer. | was quite enphatic about

t hat .

The court concluded that appellants’ conduct contravened
t he purpose of discovery, stating:

The purpose of discover[y] is so we do not have
situations like we’'re having right now.

3 As noted, the defense maintained that the | unbar ul cer
did not exist when M. WIlson was first seen at Good Sanmritan
Hospital on August 30, 1994, and it devel oped thereafter as a
result of the condition of the wheel chair.
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So on one hand, to say that the wheel chair

caused the problemis one thing. To say that M.

W son, who has know edge about this condition,

knowi ngly sat in a broken wheelchair is a conpletely

different situation. . . . Because it is a very

critical issue in [appellee s] case that

[ appel | ee’ s counsel] was not apprised of in

di scovery.

To say that sonething is secondary and

sonething results frompressure is quite different

from sayi ng soneone sat in a broken wheel chair

knowi ngly and let this happen. 1It’'s quite

different.

Utimately, the court ruled: “There will be no further
testinmony in this case whatsoever that the chair was broken.”
I n precluding appellants fromoffering evidence that the
wheel chair was broken, the court found that the defense had
not adequately disclosed that information at the deposition
of Dr. Olando. The court reasoned: “l don’'t see how anyone
is going to be able to infer fromthis [deposition] testinony
that the bar caused this problem | have no i dea how soneone
can infer that the chair was broken fromthat testinony.”

Nevert hel ess, the judge instructed Dr. Ol ando that he
could “comment that the bar rubbed [appellee’ s] back causing
the lunbar ulcer. But you cannot say under any circunstances
that the chair was broken.” Thereafter, in its instructions
to the jury, the court said: “[Y]ou are instructed that there

is no evidence in this case that M. WIson’s wheel chair was
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broken, and you are not to consider any evidence of this

nature or that nature in your deliberations whatsoever.”

DI SCUSSI ON

In the many colloquies that the trial court had with
counsel concerning the wheelchair, it is clear that the trial
court did not consider Dr. Olando’s description of the
condition of the wheelchair at his deposition the equival ent
of his claimat trial that the wheel chair was broken. The
maj ority concludes that the trial judge “was not clearly
erroneous in finding that Dr. O'lando’ s deposition testinony
about the condition of appellee’s wheelchair ‘does not

connote that the wheel chair was broken. In my view, under
the circunstances attendant here, the harsh sanction inposed
by the court anpbunted to an abuse of discretion.

At his deposition, Dr. Olando disclosed that he saw t he
wheel chair, and he provided his opinion that the wheel chair
caused appellee’s lunmbar ulcer. It was also apparent from
the doctor’s testinony that he believed the wheel chair was
defective, although he did not describe it as “broken.” In
light of the doctor’s assertions, it was incunbent on

appel l ee’ s counsel to explore, pursue, and devel op the

doctor’'s contentions. Yet, even after Dr. Ol ando renarked
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t hat he was “astounded” when he “saw the wheel chair,” and
stated that M. W/Ilson “rode” the bar into his back,
plaintiff’s counsel never pursued the matter. Therefore, if
his attorneys were not nore fully aware of the defense
position, it is not because they were “sandbagged.” To the
extent that appellee did not know specifically that
appel l ants cl ained the wheel chair was “broken,” it is because
appel l ee’s attorney at the deposition never asked even one
foll owup question to explore Dr. Ol ando’s many comments
about the wheelchair. Thus, appellee’s claimat trial of
unfair surprise was unfounded.

A deposition “is the nost powerful and conpl ete neans of
di scovery . . . .” Paul V. N eneyer & Linda M Schuett,
Maryl and Rul es Commentary, 270 (2d ed. 1992) (hereinafter,
“Ni emeyer & Schuett”). Through a process of probing
guestions, an attorney who conducts a deposition is
ordinarily able to “discover” information relevant to the
case. Certainly, a deponent nust respond accurately to
guestions that are asked, and not hide information responsive
to a particular question. But, it falls squarely on the
| awyer conducting the deposition to pose the proper questions
to ascertain relevant information that may prove vital to the

case, and to gain an understandi ng of an opponent’s theory,
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contentions, and factual predicates. That did not happen
her e.

Al though Dr. Ol ando never used the word “broken” at his
deposition, the witness’s failure to use that word is not,
standing alone, fatal to the use of that word at trial,
considering that neither deposition nor trial testinony of a
W tness i s supposed to be scripted. Wiat is inportant is
whet her the witness truthfully and accurately answered
questions that were properly posed. There is no suggestion
here that the witness willfully wi thheld information
responsive to the lawer’s questions. Dr. Olando disclosed
adequate i nformation about the condition of the wheelchair to
have pronpted appellee’s attorney to inquire further. Yet,
appel | ee’ s counsel never asked any questions about the
wheel chair. Therefore, Dr. Olando’ s characterization at
trial of a “broken” wheel chair was not the kind of unfair
deviation fromhis deposition testinony that warranted such a
harsh sancti on

Appel l ee’s reliance on Barthol onee v. Casey, 103 M. App.
34 (1994), cert. denied, 338 Md. 557 (1995), a |ead paint
case, is msplaced. |Indeed, that case suggests to ne that
t he court bel ow abused its discretion. There, the

plaintiffs’ evidence at trial squarely contradicted their
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answers to interrogatories. As a result, we concluded, inter
alia, that the court abused its discretion “by admtting
evidence that did not conformto the plaintiffs’ discovery
responses.” 1d. at 45.

I n Barthol onee, only four days before trial, in a case
t hat had been pending for nore than four years, the
plaintiffs filed affidavits alleging for the first tinme that
the property owner knew of peeling |lead paint on the exterior
of the property in issue, that the owner’s attenpted
abat enent was ineffective, and that the dangerous condition
persisted even after the attenpted abatenent. Those
avernments conflicted with the plaintiffs’ answers to
interrogatories. In light of the belated disclosure, the
def ense unsuccessful ly sought a postponenent or,
alternatively, a ruling barring evidence relating to the
abatenent efforts and the condition of the exterior of the
house. |d. at 47.

On appeal, we recognized that “[a] trial court clearly
has the power to exclude evidence willfully wthheld by one
party in violation of properly filed discovery requests.”
Bart hol onee, 103 Mi. App. at 48 (enphasis added); see M.
Rul e 2-433(a); Starfish Condom nium Ass’n. v. Yorkridge Serv.
Corp. Inc., 295 Md. 693, 712 (1983) (recogni zing court’s
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di scretion to exclude testinony of expert w tness who was not
identified in response to interrogatory request, even if
failure to disclose “was not willful or contunacious.”). W
al so distinguished in Bartholonmee a failure to supply
information properly requested in an interrogatory, evident
early in a case, which could be “easily renedi ed by an order
conpel l'ing di sclosure” under Mi. Rule 2-432(b), froma
bel at ed di scl osure on “the eve of trial.” Barthol onee, 103
Mi. App. at 48; see State Roads Commin. v. 370 Ltd.
Part nership, 325 Md. 96, 109 (1991) (uphol ding judge’'s
discretion to bar expert testinony because expert was not
di sclosed in answers to interrogatories, no information as to
expert’s opinion was provided before trial, and proposed
testi mony was not based on what occurred in courtroom
w t ness coul d have fornmed opinion based on information
avai |l abl e before trial and opponents were unfairly denied
“meani ngful pretrial discovery.”).

As to the court’s failure to exclude evidence regarding
t he exterior of the house, we found no error because the
Heal th Departnent’s notice had disclosed that the exterior
pai nt contained | ead and was flaking. Bartholonee, 103 M.
App. at 49. Nevertheless, we concluded that the trial court

abused its discretion by admtting evidence concerning the
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abat enent net hod and post-abatenent condition of the
property, in light of previous statenents by the plaintiffs
in discovery, which we characterized as “tantanount to a
concession” that the abatenent was satisfactory and that the
defendant had fulfilled any duty owed to the plaintiffs. Id.
at 50. We focused on the disputed evidence, which “flatly
contradicted” the answers to interrogatories and constituted
“the kind of unfair surprise that careful adherence to the

di scovery process was intended to avoid.” Id.
This case is altogether different from Barthol onree and

the other cases cited above. Here, there is no contention
that appellants failed to nake tinely disclosure of their
expert or their claimthat the lunmbar ulcer was caused by the
condition of the wheelchair. Nor did they ever “flatly
contradict” at trial the position advanced at the deposition.
The semantic difference in the deposition and trial testinony
was, at worst, a difference of degree. Dr. Olando clearly
stated at his deposition that the condition of the wheel chair
caused the lunbar ulcer. |f appellee had explored that
assertion, and the doctor then failed to expand on his
testinmony in such a way as to convey nore clearly that the
wheel chair was “broken,” | mght agree with the majority.

That exploration never occurred, however. Therefore, what we
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said in Barthol onee should apply here: “*A party seeking

di scovery nmay not expect his opponent to construe discovery
requests as broadly as possible, in essence, to vol unteer

i nformati on beyond the request, on pain of preclusion of

evidence at trial as a discovery sanction. Bar t hol onee,

103 Md. App. at 49 (quoting John A Lynch, Jr. & Richard W
Bour ne, Modern Maryland Civil Procedure, 8 7.8(c), at 597
(1993)).

Moreover, in ny view, appellee waived his claimof error
because of an untinely objection at trial. Notw thstanding
the concern of appellee’ s counsel that Dr. Olando’s trial
testinmony mght differ fromwhat Dr. O'lando had said at his
deposition, appellee’s |awer did not object to Dr. Olando’ s
testinony that the wheel chair was broken until after he had
so testified on several occasions. Thus, the majority is
plainly wong in stating that, during Dr. Ol ando’s direct
exam nation at trial, appellee’ s counsel objected the first
time that the witness used the word “broken.” Interestingly,
if, as appellee argues, the testinmony of Dr. Ol ando
regardi ng the broken condition of the wheel chair was such a
surprise, and was materially different fromthat which had
been offered by Dr. Olando at the deposition, surely

appel l ee’s skilled and experienced attorney woul d have
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noti ced and woul d have pronptly object ed.

Based on sone of the responses of appellant’s counsel to
vari ous questions posed by the court during the many
di scussi ons about the matter, the judge was understandably
frustrated by what he perceived as defense counsel’s |ack of
candor and too nmuch gamesmanship. | do not condone such
conduct. Nevertheless, we should not |ose sight of the
totality of the situation. Appellee was placed on notice at
Dr. Olando’s deposition of the defense contention that the
wheel chair was defective, and that its condition caused a
| unmbar ulcer. At the deposition, appellee’ s attorney never
pursued that contention by asking even a single follow up
question. Even after the deposition, | amnot aware of any
specific attenpt by appellee to obtain clarification of the
doctor’s testinony. Mreover, appellee initially failed to
object to the repeated testinmony of Dr. Olando at trial that
t he wheel chair was broken. For these reasons, | believe the
court abused its discretion when it barred appellants from
pursui ng the defense theory that the |unbar ul cer devel oped
after appell ee was seen at the energency room on August 30,
1994, and was caused by appellee’ s defective wheel chair.

Al t hough the court indicated that it would permt Dr.

Olando to testify at trial as he had at his deposition,
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cannot concl ude that appellants were able adequately to
present their defense. To reach that conclusion, | would
have to overl ook the court’s instruction to the jury,

adnoni shing it not to consider any evidence that the

wheel chair was broken. The jury was not necessarily able to
di stingui sh between a “broken” wheel chair and a transverse
bar on the back of the wheelchair that rubbed appellee’s
back, especially if, as the defense argued, the deposition
testinony was tantanmount to an assertion that the wheelchair
was broken. In effect, then, the jury was told to disregard
the testinony as to the condition of the wheel chair, and
appel lants were put in an untenable position with respect to
t heir defense.

Accordingly, | respectfully dissent.
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