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In this case, we nust determ ne whet her Madonna Andrew,
appel | ee, produced sufficient evidence at trial to establish that
Carroll Sass, appellant, commtted fraud in connection with an
underlying contractual obligation. Andrew filed suit in the
Circuit Court for Anne Arundel County against Sass and his
conpany, “Atlantis Painting & Decorating, Inc.” (“Atlantis”), as
well as Stan Mell and his conpany, |Innerstate Design Builders,
Inc. (“lInnerstate”), conplaining about a home i nprovenent
construction project. As to Atlantis, Andrew all eged breach of
contract, negligence, and fraud. But, Andrew sued Sass only for
fraud.

By the tine of trial in April 2002, Andrew had obtai ned
default judgnents against Mell and Innerstate in the anount of
$21, 000.* Accordingly, the case proceeded to trial as to
Atlantis and Sass. During the trial, the court dismssed al
cl ai ms against Atlantis, because Andrew had erroneously sued
Atlantis as a corporate entity. As a result, the fraud claim
agai nst Sass was the only claimsubmtted to the jury. It found
Sass |liable for fraud, and awarded damages to Andrew in the
amount of $28, 797.

Thi s appeal followed, in which Sass presents one question
for our consideration:

D d appel |l ee Andrew present evidence |egally sufficient

to support her claimof fraud in the inducenent?

For the reasons that follow we shall reverse.

! Mell was al so prosecuted crimnally.



FACTUAL BACKGROUND

On Decenber 5, 2000, appellee filed a nine-count conpl aint
against Atlantis, Sass, lInnerstate, and Mell in connection with a
contract to construct a two-story addition to the hone of her
daughter and son-in-law. Andrew sued Atlantis for breach of
contract (Count 1); fraud (Count 11); and negligence (Count 111).
In Count VIII, captioned “Fraud,” Andrew sued Sass individually.

In her conplaint, Andrew all eged, inter alia, that at a
meeting with Mell in August 1999, Mell introduced Sass as his
“busi ness partner.” Further, appellee alleged that on August 31,
1999, in the presence of Mell and appellant, Andrew entered into
a “Contractor Agreenent” (the “Contract”), “based upon the
representation that both M. Sass and M. Ml | would be building
the addition on her hone.” |In addition, Andrew averred that Sass
“falsely represented to [appellee] that all work he contracted to
perform woul d be conpleted by Cctober, 1999 and that the work
woul d conformto industry standards.” Appellee further alleged
that, by m d Decenber 1999, the defendants had abandoned the
project. According to Andrew, appellant’s “m srepresentation
intentionally defrauded [appellee,] who relied on the
m srepresentation when it [sic] entered into the contract with
M. Sass.”

At trial, prior to opening statenments, the court inforned
the jury as to the burden of proof required in both the breach of

contract and fraud clains. As to fraud, the judge stated, in



pertinent part:

In this case, the Plaintiff has nade an allegation of

fraud against [Atlantis] and [appellant]. A party who

contends fraud on the part of another has the burden of

proving the claimby clear and convi nci ng evi dence.

This is a higher standard than preponderance of

evi dence.

Andrew was the only witness for her case. She related that
in 1999, when she was sixty-four years old, she experienced
financial and nmedi cal problens. As a result, she decided that
she “couldn’t afford to keep [her] hone anynore.” |nstead,
appel l ee planned to sell her house and build an addition to the
home of her daughter and son-in-law in Pasadena, where she would
also live. She intended to use her |ife savings of $50,000 to do
so.

At about the tinme that appell ee sought estimates for
construction of the addition, she received a flyer in the mai
fromlnnerstate. Thereafter, she met with Mell, President of
I nnerstate. According to appellee, on two occasions in August
1999, when she net with Mell, he was acconpani ed by appel | ant.

Appel | ee understood that if she signed a contract with Mel|l
by August 31, 1999, she would receive a fifteen percent discount.
Accordingly, appellee paid a good faith deposit of $100 to Mel
on August 4, 1999, and agreed to pay one-third of the Contract
price upon execution of the Contract.

The followng testinony is pertinent with regard to

appellee’s initial contact with Sass:

[ APPELLEE’ S COUNSEL]: Ms. Andrew did there cone a tine



where you net [appellant].
[ APPELLEE] : Yes, | did.
[ APPELLEE S COUNSEL]: And when was that?

[ APPELLEE]: The first tinme was at ny honme on 170 West
Meadow Road.

[ APPELLEE' S COUNSEL]: And can you tell the Court what
happened during that neeting?

[ APPELLEE]: M. Stanley Mell and [appellant], they cane

to my hone. And | had talked to M. Mell| about, you

know, the — what | had basically wanted in ny addition.

And, [appellant] was there and it was basically -- T

had no conversation with Mr. Sass.

(Enmphasi s added).

Further, Andrew testified that on August 31, 1999, she again
met with both Mell and appellant at her hone. Al though the
parties dispute what occurred during that neeting, it is clear
that on that date appell ee executed the Contract, which is on a
form bearing the nanme “Atlantis Painting and Decorating Conpany.”
The Contract, admitted as an exhibit, purportedly bears three
signatures: that of Andrew as “Omer”; “Carroll Sass VH C
15381”"2 as “Contractor”; and “Stan Mell” as “Wtness.”

According to Andrew, both Mell and Sass were present when

she signed the Contract. The follow ng exchange is rel evant:

[ APPELLEE' S COUNSEL]: Can you tell the Court what
happened during that neeting [on August 31, 1999]~?

[ APPELLEE] : Basically, M. M| and [appellant] came in
and said hello. And then M. Stanley Mell put his
briefcase on the dining roomtable. And pulled out the

2 “MHIC is an abbreviation for Maryland Home | nprovenent
Comm ssi on.



contract. And we sat at the dining roomtable. And he
noved t he contract over towards ne.

And | said that | had to go get the cashier’s
check. And | got up fromthe table and I wal ked into
the other roomto get the check. And when I cone back,
he pushed the contract towards ne and he said that it
had al ready been signed. That all | needed to do was
signit.

[ APPELLEE' S COUNSEL]: And where was [appel |l ant] during
this tinme?

[ APPELLEE] : He was sitting to the side of M. Stanley
Mell, on ny left.

[ APPELLEE' S COUNSEL]: Were you all in the sane roonf

[ APPELLEE] : Yes.

In conjunction with signing the Contract, appellee tendered
a cashier’s check in the anount of $15,386.67 to Mell. Although
Andrew bel i eved she was entering into a Contract with |Innerstate,
“Ir]epresented by Stan Mell,” it was al so her “understandi ng”
that Mell and Sass “were partners.” Moreover, appellee stated
that she was aware that Mell did not have a MHIC |icense, but
that appellant had the requisite |icense.

Appel | ee acknow edged that she did not read the Contract
prior to signing it. Mreover, it was not until MlIl and
appel lant left appellee’s honme that she noticed for the “first
time” that the “top of the contract” said Atlantis Painting and
Decorati ng Conpany, not Innerstate, and that appellant had signed
the Contract as the Contractor. Wth regard to Atlantis, Andrew
testified that she had “no idea who that was.”

Under the terns of the Contract, appellee agreed to pay a



total of $46,200 for the construction of the addition. Andrew
was to pay the renmining balance as various stages of the
constructi on were conpl et ed.

The Contract does not contain specifics as to what work was
to be performed. Although the Contract refers to draw ngs, they
were not produced at trial, because appellee clainmed she did not
have any copies. The Contract provides, in part:

ARTI CLE 1. SCOPE OF WORK

The contractor shall furnish all of the materials and

performall of the work shown on the draw ngs and/or

described in the specifications ...

ARTI CLE 2. TIME OF COVWPLETI ON (“Contingent upon Permt
Approval )

The work to be perfornmed under this Contract shal
be commenced on or before Sept[enber] 10'", 1999 and
shall be substantially conpleted on or before Cctober
9, 1999. Tine is of the essence....

ARTI CLE 3. THE CONTRACT PRICE (“Forty six thousand two
Hundred & Si xty”)

ARTI CLE 4. PROGRESS PAYMENTS

A. Excavation/ Foundation 1t & 2™ ... 7,693.33
FI oor Fram ng/ Shel

B. Exterior Doors & Wndows ... 7,693.33
Roof i ng/ Si di ng

C. HVAC & Pl unbing/Electrical ... 7,693.33

D. Insulate/Drywall/Paint ... 7,693.33

ARTI CLE 5. GENERAL PROVI SI ONS

1. Al work shall be conpleted in workman-1ike manner
and in conpliance with all building codes and ot her
appl i cabl e | aws.

2. The contractor shall furnish a plan and scale
drawing show ng the shape, size, dinensions, and
construction and ot her equi pnment specifications for
hone i nprovenents, a description of the work to be done



and description of the materials to be used and the
equi pnment to be used or installed, and the agreed
consideration for the work.

3. To the extent required by the law all work shall be
perfornmed by individuals duly |icensed and aut hori zed
by law to perform said work

4. Contractor may at its discretion engage
subcontractors to perform work hereunder, provided
Contractor shall fully pay said subcontractor and in

all instances remain responsi ble for the proper
conpletion of this Contract.

* * *

12. Contractor shall not be liable for any del ay due
to circunstances beyond its control....

13. Contractor warrants all work for a period of
[ bl ank] nonths foll ow ng conpl etion.

(Enmphasi s added).

Because pernmits were required for construction, the project
did not get under way until early Novenber 1999. 1In the
nmeantinme, after appellee signed the Contract, a representative of
| nnerstate took her to several places to select various materials
for the project.

Wth regard to the project, it is undisputed that the cenent
foundation was laid and framng for the structure began.
According to appell ee, Sass worked on the framng. Appellee
acknow edged that the project was “going along pretty good.”
Therefore, on Decenmber 11, 1999, she tendered a second check to
Mell, in the amount of $7,693. Appellee clained that, just a few
days later, “they stopped com ng.”

When the work stopped, Andrew called Mell; he said “they



woul d be back.” But, she said that “[n]o one el se cane back.”
Appel | ee then contacted appel | ant, expressing concern about
protecting the project frominclenent weather. She wanted “a

roof on the addition,” because “the snow was getting in.”
Appel l ant told Andrew that he “didn’t have the noney,” but that
he could “probably come up and put a tarp on it.” Sass never
ret urned.

Wthout the benefit of any protective covering, snow fell on

the structure. According to appellee, “all of the wood” got
“wet.” Appellee clained that water was “layi ng on the cenent
floor” and “the wood [was] |aying around.” \When further attenpts
to contact Mell proved fruitless, appellee hired other
contractors, including Razorback Builders, to do roofing work,
for which she paid $3,625 in February 2000.

In total, appell ee expended $28,878.94 in paynents to ot her
contractors for roofing work, electrical wiring, the installation
of shingles, w ndows, the addition of doors, a garage door, and
siding work. Eventually, appellee exhausted her financi al
resources and was not able to conplete the addition.

On cross-exam nation, appell ee acknow edged that, before
executing the Contract, her contacts were with Mell, not Sass.
The follow ng colloquy is noteworthy:

[ APPELLANT' S COUNSEL]: Ckay. And for whatever reason,

you did, in fact, decide to go with Innerstate Design

Bui l ders, Inc. Correct?

[ APPELLEE] : Correct.



[ APPELLANT' S COUNSEL]: Ckay. Atlantis Painting and
Decorating, Inc., one of the Defendants in this case,
t hey never gave you an estimate to do the job, did

t hey?

[ APPELLEE] : No.

[ APPELLANT’ S COUNSEL]: Carroll Sass, the Defendant to
ny right, he never gave you an estinmate to do the job,
did he?

[ APPELLEE]: No, he didn't.

[ APPELLANT' S COUNSEL]: Ckay. Atlantis Painting and
Decorating, Inc. never did any architectural draw ngs
for the project, did they?

[ APPELLEE] : No.

[ APPELLANT' S COUNSEL]: Carroll Sass never presented you
with any architectural drawings to do the project. 1Is
that correct?

[ APPELLEE]: That’'s correct.

[ APPELLANT' S COUNSEL]: And, during that period of tinme
when you were still considering as to whether or not to
go forth with the contract, M. Stan Mell approached
you and stated that if, in fact, you entered into a
contract by August 31°, there would be a certain

di scount. Correct?

[ APPELLEE]: That’'s correct.

Mor eover, appel |l ee conceded that she had no rel ationship
with Sass when she paid her initial deposit of $100 to Mell. The
foll owi ng testinony during cross-exam nation i s noteworthy:

[ APPELLANT’ S COUNSEL]: COkay. And, upon that
conversation, you gave him[i.e., MlI] $100.00 in cash
earnest noney to say that you were going forth with the
contract. Correct?

[ APPELLEE] : Correct.
[ APPELLANT’ S COUNSEL]: Okay. And certainly at that

time, you had absolutely no idea of a conpany naned
Atl antis Painting and Decorating Conpany, correct?



[ APPELLEE] : Ri ght .

[ APPELLANT' S COUNSEL]: And in fact, at that tine you
didn’t know M. Sass either. Is that correct?

[ APPELLEE] : That’s correct.

[ APPELLANT' S COUNSEL]: And after giving M. Ml that
$100, there were a couple of other neetings and then
eventually, M. Mll net with you and in addition, M.
Carroll Sass was there on August 31%' at the house at
4008 Mount ai n Road.

[ APPELLEE] : That’s correct.

[ APPELLANT' S COUNSEL]: Ckay. And at that tine you
certainly felt that you were entering into a contract
with I nnerstate Design Builders, Inc.

[ APPELLEE] : That’'s correct.

[ APPELLANT' S COUNSEL]: Represented by Stan Mel|l.
Correct?

[ APPELLEE] : Correct.

The colloquy set forth belowis also illumnating as to
Andrew s interaction with Sass:

[ APPELLANT' S COUNSEL]: The first tine you ever heard of

Atl antis Painting and Decorating Conpany was when you

gl anced over the contract that you had signed and that

was after M. Mell and M. Sass had already |eft your

house. Correct?

[ APPELLEE] : That’'s correct.

[ APPELLANT’ S COUNSEL]: Ckay. And on top of the

contract you saw Atlantis Painting and Decorating

Conpany and, again, you had no idea who that was.

Correct?

[ APPELLEE] : Correct.

Significantly, appellee never paid any noney to Sass; she

i ssued all of her checks to Mell. The follow ng exchange is

not ewor t hy:

10



[ APPELLANT' S COUNSEL]: Do you have any cancel ed checks
that you paid Atlantis Painting and Decorating, Inc.
for this project?

[ APPELLEE] : No.

[ APPELLANT' S COUNSEL] : You paid them no noney.
Correct?

[ APPELLEE] : Correct.

[ APPELLANT’ S COUNSEL]: Okay. Do you have any cancell ed
checks that you paid Carroll Sass for this project?

[ APPELLEE]: No, | don’t.

[ APPELLANT' S COUNSEL]: You paid M. Carroll Sass no
nmoney for this project. Correct?

[ APPELLEE] : Correct.

At the close of appellee’ s case, appellant noved for a
“directed verdict.” The court denied the notion.

Appel l ant was the only witness for the defense. His
testinmony differed markedly from appellee’s in several inportant
respects. Mst notably, appellant testified that he did not enter
into the Contract with appellee, and he denied that his signature
appeared on the docunment. Moreover, Sass clainmed that the actual
Contract formwas not one that Atlantis “normally uses” for its
contracts. The follow ng colloquy is relevant:

[ COUNSEL FOR APPELLANT]: Now, on the bottom[of the

Contract] is a signature that the [appellee] clainms is

your signature. |Is that your signature there where it

says contractor signature?

[ APPELLANT]: No, sir. | did not sign that.

[ COUNSEL FOR APPELLANT]: Ckay. Wth regard to the form

of that contract. |Is that the formthat Atlantis

Pai nting and Decorating Conpany normally uses with
regard to entering into a contract?

11



[ APPELLANT]: No, it isn't.

Appel lant testified that for al nost 25 years he has owned
and operated Atlantis, an unincorporated “sole proprietorship.”
Claimng that he nmet Mell at a bar, Sass asserted that, in
connection with Andrew s project, he was nerely hired by Mell as
a subcontractor to do the framng. Appellant maintained that he
entered into an oral agreenment with Mell to frame appellee’s
addition for “roughly” $3,000. Moreover, Ml provided the
materials. Although Mell paid appellant $2000, Sass expl ai ned
that he ceased working on the job in Decenber 1999, when Mel |
st opped paying himand “the materials stopped showi ng up on the
job.”

Appel I ant acknow edged that he had never done conmerci al
framng work prior to Andrew s addition, although he had done
framng work for hinself. At one point, Sass said that, prior to
his work on appellee’s project, he had done work for Mell at
Mell's office. Later, appellant said he had never done any work
for Mell before the work in issue. The testinony belowis
not ewort hy:

[ COUNSEL FOR APPELLEE]: [Howis it that you canme to
| earn about this project?

[ APPELLANT] : He was going to go out and find some worKk.
And he wanted nme to give hima price on what | thought
it would cost to do the fram ng work on it.

[ COUNSEL FOR APPELLEE]: Did he tell you that he had a
prospect in Ms. Andrew and that he was trying to get
her to sign a contract?

[ APPELLANT] : Well, he just, you know said, he was

12



trying to get work.

[ COUNSEL FOR APPELLEE]: Did he tell you how nuch he was
charging Ms. Andrew for the work?

[ APPELLANT]: | wasn't really paying attention to
exactly what the nunbers were. | was just -- he just
showed nme what the layout was and | tried to give him
an estimate on what it would cost to frame it. And

paint it and all. Put drywall in it.

[ COUNSEL FOR APPELLEE]: Now, you had never done fram ng
before. Is that correct?

[ APPELLANT] : Well, 1’ve done sone fram ng, ye[a]h.

Sass acknow edged that at one tinme he had a general
contractor’s license. Although Sass had a MHI C |license at the
rel evant tine, he said he did not know whether Mell had such a
license. He insisted that he did not allow Mell to use his VH C
i cense nunber, but noted that his M C nunber “was on the side
of [appellant’s] truck.” Sass also conceded that it would be a
violation of the law to do hone inprovenent work wi thout a VH C
i cense.

Appel lant admtted that he joined Mell “once or twice” in
nmeeti ng appel |l ee before the construction project began. He could
not recall the exact dates, however. |In addition, he conceded
that he rode in Mell’s truck when they went to appellee’ s house.
But, Sass denied that he and Mell were partners. He also
insisted: “I didn’t see the contract [when it was] signed [by
appel l ee] .”

Furt her, appellant maintained that he often neets with

owners and general contractors in order to “give themprices.”

13



The followi ng colloquy during cross-examnation is rel evant.

[ APPELLEE’ S COUNSEL]: Wre you at Ms. Andrew s house on
August 31, 19997

[ APPELLANT]: | couldn't tell you what day | was there.
| can’'t renenber that far back

[ APPELLEE’ S COUNSEL]: Do you typically acconmpany a
general contract [sic] to an owner’s facility before
actually doing work on it?

[ APPELLANT]: | do it all the tinme. | got other general
contractors. | go give themprices all the tine.

[ APPELLEE’ S COUNSEL]: What ot her subcontractors on this
particular project, Ms. Andrew s project, acconpanied
you to the project?

[ APPELLANT]: | didn’'t neet any of them

* * %

[ APPELLEE’ S COUNSEL]: Do you have any recollection at
all about the neetings with Ms. Andrew?

[ APPELLANT] : Just vaguely what [Mell] told her how he
was going to build it. Just basic stuff. Not no
det ai | s.

[ APPELLEE' S COUNSEL]: You heard Ms. Andrew s testinony
that you were at the table at the tinme the contract was
signed. Do you dispute that?

[ APPELLANT]: | wasn’'t there when it was signed.

[ APPELLEE' S COUNSEL]: You never recall seeing a
contract on a table? Seeing her sign it?

[ APPELLANT] : | seen sone papers there. | wasn’t paying
attention. | didn't sit there and read them Read
over them

[ APPELLEE' S COUNSEL]: Wiile you were there, reading
themdid Ms. — or not reading them but not paying
attention to them did Ms. Andrew sign anythi ng?

[ APPELLANT]: | don’t recall watch — seeing nobody sign
anyt hi ng.

14



[ APPELLEE’ S COUNSEL]: M. Sass, this is your conpany,
is it not, Atlantis Painting and Decorating Conpany?

[ APPELLANT] : Yes, sir.

[ APPELLEE' S COUNSEL]: All right. And, this is your
MH C |license nunber is it not? 153817

[ APPELLANT] : Yes, sir.

Sass reiterated that the Contract does not contain his
signature. \Wen appellee’s counsel asked, “Do you know who
signed this?’, Sass responded: “I don’t know. | know | didn't.”

Appel I ant did, however, testify as to the genui neness of his
signature on his 1996 inconme tax return, his Answers to
I nterrogatories, and his Response to Request for Production of
Docunents. Those documents were then introduced into evidence.

At the conclusion of the evidence, defense counsel again
noved for a “directed verdict” as to both Atlantis and appell ant.
In regard to Atlantis, counsel argued: “There is absolutely no
t esti nony what soever before this Court that any such corporation
exists. And, in fact, the testinony from|[appellant] is there
was no such corporation. He has never been incorporated.” As to

Sass, appellant’s attorney observed that Andrew “felt that she

was entering into a contract with Innerstate ... [and] with M.
Stan Mell.... That is who she paid....” Defense counsel also
sai d:

[ T]here is absolutely no testinmony fromthe Plaintiff
that she had any contractual relationship with Carrol
Sass. Her testinony is that she again entered into a
contract with either Innerstate... and/or Stan Ml .

Appel | ee responded that Sass “falsely m srepresented to

15



[her] that all work he contracted to perform woul d be conpl eted
by COctober, 1999 and that the work would conformto industry
standards.” Moreover, she clained that appellant’s

“m srepresentation intentionally defrauded [appellee,] who relied
on the m srepresentation when it [sic] entered into the contract
with [appellant].”

The trial court denied the notion for judgnent as to
appel l ant, but granted Atlantis’s notion for judgnent.3® It
reasoned:

Atl antis having been sued as a corporation and defense

being that there is no proof or evidence to support a

j udgnment against Atlantis Painting and Decorati ng,

Inc., a corporation. The Court is persuaded to grant

that notion given the evidence before ne.

After the court dism ssed the clains against Atlantis, the
fraud cl ai magai nst Sass was the only remaining count. Andrew
asked the court to instruct the jury as to negligent
m srepresentation, but the court declined to do so, stating: “I
think that it is inappropriate to give the instruction on
negligent msrepresentation. That is a separate tort. It hasn’t
been alleged. The focus of this case is whether [Sass] commtted
a fraud.” Sass asked the court to instruct the jury as to fraud

in the inducenent, which the court agreed to do.

In its instructions to the jury with respect to fraud, the

3 The court also denied appellee’s notion to anend Counts |
and 11l to include clains against Sass for breach of contract and
negl i gence. Appel lee did not challenge that ruling in a cross
appeal, nor did she note a cross appeal challenging the ruling as
to Atlantis.

16



court relied on Section 9:14 of the MRyLAND C viL PATTERN JURY
I NsTRUCTIONS (3d. ed. 1993) (“MPJI”), at 236, which defines *Fraud
in the I nducenent.”* The trial court stated:

Now, fraud or fraudul ent inducenment nmeans that a
party has been led to enter into an agreenent to his or
her di sadvantage as a result of deceit. Deceit neans
that the person entered the agreenent based on the
other party’'s willful non-disclosure or false
representation of a material fact, which the other
party had a duty to disclose.

A fact is material if under all the circunstances
a reasonabl e person would attach inportance to that
fact in deciding whether to enter into the agreenent or
the person willfully not disclosing or naking the
material m srepresentation knows the other party with
whom he or she is dealing probably will regard it as
i mportant in determ ning whether to enter into the
agreenent[, e]ven though a reasonabl e person woul d not
attach inportance to it in determ ning whether to enter
into the agreenent.

Nei t her party noted any exceptions to the court’s instructions.

In closing, appellee s counsel suggested that appellant
schemed with Mell to induce Andrew to sign the Contract. 1In
furtherance of the schenme, according to appellee, Sass all owed
Mell to use Sass’s MHIC |icense nunber. W quote at |ength from
the cl osi ng summati ons of counsel, because they help to el ucidate
the parties’ respective theories of the case.

Appel | ee’ s | awyer argued:

Essentially, [appellant] will have you believe
that he was duped just |ike Ms. Andrew was duped by M.

Mell. But, you have to ask yourself what is wong with
this picture in light of all the evidence that you have

4 The court’s instruction matched, verbatim the text of MPJI
§ 9:14.

17



hear d.

There are certain things that just don’t add up.
They don’t make sense. They are not logical. And you
need to | ook hard at the evidence and consider the
credibility of the witnesses.

M. Sass testified that he met M. Mell in a bar
He never net himbefore. Never did work for him
before. He never did fram ng before. Neverthel ess, he
agreed to enter into a contract, a verbal contract,
with M. Mell to do the fram ng

He had no witten contract with M. Mll or
| nnerstate. He didn’t check into the background of
| nner st at e. He never tried to determ ne whether or not
| nnerstate had an MHIC |icense in order to do this
wor K.

So, either M. Sass is an incredibly poor
busi nessman. O, as we submit, he was partners with
M. Mll. M. MIl was going to do the design work
because that was what he was, |nnerstate Design

But he didn’t have an WMH C | i cense nunber.
Maryl and Hone | nprovenent Conm ssion, which you nust
have under the law in order to perform hone
i nprovenents. So, they got together and they used
Atlantis’ MHI C |icense nunber.

Now, M. Sass acknow edges that he went with Stan
Mell to nmeet Ms. Andrew at her house. |f not once,
then twice.... He was there at the tine the contract
was signed. Certainly, that is the testinony of M.
Andr ew.

He says he didn't see the contract signed. There
were a |l ot of papers spread out on the table. He says
he doesn’t renmenber there being anything signed. And
he says he didn’'t sign the contract.

One thing you have to ask yourself is what was he
doing there that early in the contract stage. Wy was
a subcontractor, who is only going to be doing the
fram ng, there at Ms. Andrew s house, not once, but
twi ce, before the contract was signed? And why weren’t
all the other subs there? Wy not bring the roofer, or

18



the plunber, or the electrician, or the concrete
pourer?

He only had the fram ng, and, the painting, |
guess, as well. So, | submt to you that this is
further proof that they had an arrangenent, again,
where M. Mell would do the design and they woul d sign
the contract under Atlantis, use their MH C |license,
and do the construction, so that they would be
operating within the | aw

Now, you have heard Ms. Andrew s testinony. M.
Andrew says she nmet with Stan Mell a few tinmes. She
met I nnerstate. She was candid about the fact that she
didn’t know really who Carroll Sass was. He just
showed up a couple of times with M. Mell

* * %

Carroll Sass admts that he signed the answers to
interrogatories. He admts that he signed the request
for production of docunments. He admts that he signed
the inconme tax formas well.

Conpare that against the signature here on the
contract. (Qbviously, you are the jury and you have to
make that determ nation as to whether or not you think
it is the sane signature or not.

But, one thing you have to ask yourself is if this
is the first time he has net M. Mell, where did he get
the ability -- where did he get a signature of M. Sass
to copy? And how, did he do such a pretty good
forgery, if, in fact, M. Mell was the one who signed
it? | nmean, these are questions that you have to take
back there and nmake the determ nations.

In summary, we believe that M. Sass induced M.
Andrew into entering into this contract to build an
addi tion on her house. Maybe, just maybe in the end,
M. Sass -- or M. Sass was duped by M. Mll, as well.
| have no idea whether or not he collected that noney
or not.

Maybe he didn't get paid all he was supposed to
get paid under the contract. But, clearly the evidence
is clear and convincing that M. Sass induced Ms.
Andrew to enter into this contract. And then
ultimately, that contract was not fulfilled.
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It is atragic story. But you are here to decide
t he evidence today. And | think when you | ook at al
t he evidence and think about the stories that you have
heard today, everyone's testinony, you will have no
probl em finding by a clear and convinci ng evi dence,
that M. Sass fraudulently induced Ms. Andrew to enter
into this contract.

In his closing argunent, Sass’s attorney focused on
fraudul ent inducenent. He said:

The fact of the matter is, Ms. Andrew said that
she had no intention, did not know that she was
entering into a contract with Carroll Sass. That her
dealing was, in fact, with M. Stan Mell and Innerstate
Design and Buil ders, Inc.

That, in fact, when she went down to pick out the
various materials for the job, after signing the
contract, that she went wth the project manager from
| nner st ate Design and Buil ders, Inc.

She testified that the foundation was done. The
testinmony is that the foundati on was done by sone
contractor, but that contractor was not hired by
Carrol |l Sass.

They woul d have you believe that nmy client is
basically the general contractor on this job and that
he was out hiring other people to conplete the job.

The electrician. M client didn't hire an electrician.
The roofer. M client didn't hire a roofer. The
masonry man, concrete man, the plunmber. M client

hi red none of those peopl e.

He did go to work on the project. His testinony
is that he was a subcontractor for Stan Mell. That he
met himin a bar.

| don’t have any doubt whatsoever that the contracts or
estimates that the Plaintiff has introduced and the
nmoni es that she said she paid these various peopl e was
paid by the Plaintiff.
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| have no doubt whatsoever. But there is a giant
|l eap to say that that was necessitated because
somet hi ng had not been conpleted on the original
contract. Because you don’'t have any testinony and/or
evi dence as to what was supposed to be conpleted in
that original contract.

There is no fraudul ent inducenment. There is absolutely
nothing that Ms. Andrew stated saying to you that |
entered into this contract because M. Sass told ne
this.

M. Sass told ne that | amthe best builder in
Anne Arundel County. M. Sass told ne that | was the
best framer in Anne Arundel County. M. Sass told ne |
was t he best drywall hanger, finisher or best painter
in Anne Arundel County.

There is nothing. The dealing, again, fromthe
Plaintiff, she stated, was with M. Stan Mell and
| nnerstate Designers and Buil ders, Inc.

But, she did testify that [she] sued Stan Ml | .
[ She] sued Innerstate. And [she] got judgnents agai nst
t hem

* * %

The person who the Plaintiff should have gone
after, she did. The person who shoul d have been
puni shed in this case, was punished. Was found guilty
of a crimnal act. |In fact, of two crimnal acts. And
was incarcerated, sent to jail for it.

The person who caused the financial damage to the
Plaintiff, the Plaintiff got a judgnent against. MW
client, again, did not enter into a contract with M.
Andr ew.

But the culprit, the person who caused that, was not
Carroll Sass. The one renmaining count for you to make
a determ nation on as to whether [or] not there was
sufficient clear and convincing evidence, unanbi guous
evidence that ny client fraudulently induced Ms. Andrew
to enter into a contract.
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Her testinony is that she didn’'t even know she was
entering into a contract with anyone other than Stan
Mell. | don’t know how you can reach the concl usion
that that was any type of fraudul ent inducenent from ny
client, Carroll Sass.

| believe the decision, if you set aside the
synpathy for Ms. Andrew, clearly should be for the
Def endant, Carroll Sass. Carroll Sass was taken by M.
Stan Mell, the sanme as Ms. Andrew was. Carroll Sass
was not a general contractor on this job. Carroll Sass
hired no other subcontractors on this job. He was
sinply a subcontractor

In his rebuttal argunment, appellee’s counsel responded:

It is true, [appellee] didn't intend to enter into
a contract with Atlantis. She was dealing with Stan
Mell. And, although [appellant] cane several tines
before the contract was signed, she admts that she
t hought that she was dealing with Innerstate.

But the fact is she entered into a contract with
Atlantis. And we think we know t he reasons why. She
didn’t know the reason at the tine. And that is the
nature of a fraud. You don’'t know what is going on at
the tine.

It is only later that it all beconmes clear. And
what was clear and what nmakes the nost sense here is
that Innerstate didn't have a MHI C |license, couldn’t do
the construction thenmselves. They could go out and
sale [sic] it. They could go out and design it. But
they couldn’t construct it or else they were going to
run afoul of the |aw.

So they hook up with Atlantis, who has an MH C
license and they get to sign it on the Atlantis
contract. It is the only thing that nakes sense.

[ Appel | ee] testified that she thought they were
partners. Wy else was [appellant] there two or three
times. Two tinmes, one time, whatever it was before the
contract was signed. She clearly was led to believe
that they were partners. And that, you know, they were
going to get this job done.
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* * %

[ S]he had a contract with Atlantis. And she believes

t hat she was fraudul ently induced into signing that

contract by M. Sass. And that he should be as

responsible as M. Mell is for the damages that she has

i ncurred.

The verdict sheet included the follow ng question: “Do you
find by clear and convincing evidence that Defendant Carroll Sass
defrauded Plaintiff Madonna Andrew?” The jury found that
appel I ant had defrauded appellee, and it awarded Andrew danages
of $28,797.00. Thereafter, the court denied appellant’s Mtion
for Judgnent Notw thstanding the Verdict, Mtion for New Trial,
and request for Remttitur.

We shall include additional facts in our discussion.

DISCUSSION
I.

This case is rooted in appellant’s failure to satisfy his
contractual obligations. Distilled to its essence, we nust
det erm ne whet her appell ee proved, by clear and convi nci ng

evi dence, that appellant commtted fraud in connection with the

Contract. See Jacobs v. Flynn, 131 Ml. App. 342, 353, cert.

denied, 359 Md. 669 (2000). In our analysis, we assune “the
truth of all credible evidence and all inferences of fact
reasonabl y deduci ble fromthe evidence....” Huppman v. Tighe,

100 Md. App. 655, 663 (1994); see Houston v. Safeway Stores,
Inc., 346 Ml. 503, 521 (1997); cCaldor, Inc. v. Bowden, 330 M.
632, 636 (1993). Mdreover, any evidentiary conflicts are
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resolved in favor of appellee, as she is the one who prevailed
bel ow. Caldor, 330 MJ. at 636.

As we noted, Andrew did not sue Sass for breach of contract.
G ven that appellee’ s only claimagainst appellant sounded in
comon | aw fraud, the elenents of a claimof fraud frame our
analysis. In Nails v. S & R, Inc., 334 Ml. 398, 415 (1994), the
Court of Appeals sunmarized the elenents of a cause of action for
fraud or deceit. In order to prevail, a plaintiff nmust prove:

1) that the defendant nade a fal se representation to
the plaintiff;

2) that its falsity was either known to the defendant
or that the representation was made with reckl ess
indifference as to its truth;

3) that the m srepresentati on was nade for the purpose
of defrauding the plaintiff;

4) that the plaintiff relied on the m srepresentation
and had the right torely onit; and

5) that the plaintiff suffered conpensable injury
resulting fromthe m srepresentation

See Maryland Environmental Trust v. Gaynor, 370 Md. 89, 97
(2002); VF Corp. v. Wrexham Aviation Corp., 350 Ml. 693, 703
(1998); Le Marc’s Management Corp. v. Valentin, 349 Ml. 645, 653
(1998); Alleco Inc. v. Weinberg Foundation, 340 Md. 176, 195
(1995); Gross v. Sussex, Inc., 332 M. 247, 257 (1993); McGraw
v. Loyola Ford, Inc., 124 Md. App. 560, 584-85, cert. denied, 353
Ml. 473 (1999); see also MPJI § 11:1, at 313.

A “fal se representation” is a statenent, conduct, or action
that intentionally msrepresents a material fact. Parker v.
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Columbia Bank, 91 M. App. 346, 359, cert. denied, 327 Ml. 524
(1992); Snyder v. Herbert Greenbaum & Associates, 38 M. App.
144, 148 (1977). A “material” fact is one on which a reasonabl e

person would rely in making a decision. See MPJI 8§ 11:4, at 320.

A defendant may be liable for fraud or deceit “only if he
knows that his representation is false, or is recklessly
indifferent in the sense that he knows that he | acks know edge as
toits truth or falsity.” Ellerin v. Fairfax Savings, F.S.B.,
337 Md. 216, 232 (1995). Moreover, in order to recover for
fraud, the m srepresentati on nust be nade with the deliberate
intent to decei ve. Wrexham Aviation, 350 MJ. at 704; Ellerin,
337 Md. at 230.

Odinarily, “Maryland recogni zes no general duty upon a
party to a transaction to disclose facts to the other party.”
Gaynor, 370 Md. at 97. Therefore, conceal nent of a material fact
constitutes fraud only if there is a duty of disclosure. Impala
Platinum, Ltd. v. Impala Sales, Inc., 283 M. 296, 323 (1978);
Homa v. Friendly Mobile Manor, Inc., 93 M. App. 337, 346 (1992).
Neverthel ess, “[e]lven in the absence of a duty of disclosure, one
who suppresses or conceals facts which materially qualify
representations nmade to another may be guilty of fraud.” Finch
v. Hughes Aircraft Co., 57 Ml. App. 190, 239, cert. denied, 300

Mi. 88 (1984), cert. denied, 469 U S. 1215 (1985).
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At the outset of our analysis, we observe that there is sone
I nconsi stency, perhaps only semantic, in regard to the precise
nature of the claimfor which we nust consider the | ega
sufficiency. 1In his brief, Sass argues that Andrew did not
present legally sufficient evidence at trial to establish her
claimof “fraudul ent inducenent.” Appellee counters that she
proved “fraud.”

To be sure, appellee attenpted to sue Sass for “fraud,” as
that is the caption of the one count in the Conplaint applicable
to Sass. And, it is clear that the court bel ow recogni zed the
fraud claimbecause, inits prelimnary instructions to the jury,
the court told the jury that Andrew “nade an all egati on of
fraud....” On the other hand, in its final jury instructions,
the court never advised that jury as to the traditional elenents
of fraud; it referred briefly to “fraud,” “fraudul ent
i nducenent,” and “deceit.” As noted, neither side objected to
the jury instructions. See MI. Rule 2-520(e).°®

The crux of appellant’s position is that there is a critical

> Appel | ant does not challenge the instructions, apparently
recogni zi ng that any clai mof error has been wai ved. Maryl and Rul e
2-520(e) provides:

(e) Objections. No party may assign as error the
giving or failure to give aninstruction unless the party
objects on the record pronptly after the court instructs
the jury, stating distinctly the matter to which the
party objects and the grounds of the objection. Upon
request of any party, the court shall receive objections
out of the hearing of the jury.
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di stinction between fraud and fraud in the inducenent. He
contends that only the claimof fraudulent inducenent is at issue
here, and argues that appellee never proved her claimof fraud in
t he inducenent. To support his position that the jury was asked
only to decide a fraudul ent inducenent claim Sass seens to rely
on the content of the court’s jury instructions. Sass asserts:
“I'n the absence of any objection to the failure to give a fraud
instruction and the absence of any cross appeal, any claimthat
Count VI1l was a claimfor fraud, rather than fraudul ent

i nducenent, has been wai ved by Appellee.”

As we see it, appellant’s position ignores that the parties
and the court used the terns “fraud” and “fraudul ent inducenent”
i nt erchangeably. Moreover, appellant seens to overl ook that
Count VIl was captioned “Fraud”; the court advised the jury
about “fraud” in both its opening and closing instructions; and,
wi t hout objection, the jury was asked on the verdict sheet to
deci de whet her Sass “defrauded” Andrew.

Moreover, fraud in the inducenent is a subspecies of fraud.
Therefore, appellant’s effort to distinguish the two does not
advance his contention that he is not |iable based on the theory
of fraudul ent inducenent. W explain.

“Fraud enconpasses, anong ot her things, theories of
fraudul ent m srepresentation, fraudul ent conceal nent, and
fraudul ent inducenent.” Iverson v. Johnson Gas Appliance Co.,

172 F. 3d 524, 529 (8th Cr. 1999) (footnote omtted) (applying
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M nnesota |l aw). See Wedeman v. City Chevrolet Co., 278 M. 524,
529 (1976) (“[When one may be induced by fraud to enter into a
contract, the tort in that instance cannot be said to arise out
of the contractual relationship. It is the tortious conduct
whi ch conversely induces the innocent party to enter into the
contractual relationship.”). Councill v. Sun Ins. Office, 146
Md. 137 (1924), is instructive in denonstrating that fraudul ent
i nducenment is sinply a neans of commtting fraud.

In Councill, the Court of Appeals recognized that there are
i nstances when the evidence in a particular case may give rise to
an i nference of fraudul ent conduct; a prom se nmade to induce
another to execute a contract, which the prom sor never intended
to perform may create liability for fraud. The Councill Court
said: “[A] false prom se, not intended to be perforned, but nade
to trick and deceive another into the execution of a witten
instrunment, is a fraud.” 1d. at 150. Further, the Court said,
at id.:

It is true that in a sense a promse to do sone act or

refrain fromsonme act in the future may establish a

nmerely contractual relation, but where it is nade with

a fraudul ent design to induce the prom see to do

somet hi ng he woul d not otherw se have done, it is nore

than that, it is a msrepresentation of the promsor’s

state of mnd, which nmay be, and in a case such as that

before us is, a very material thing.

Accordingly, we are satisfied that appellee alleged fraud,

sought to prove fraud, and the jury was asked to decide if

appel l ant conm tted fraud.
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II.

The question remains as to whether appellee produced
evidence that was legally sufficient to support a finding that
appel lant conmtted fraud, whether by way of fraudul ent
i nducenent or sone other fraudulent conduct. 1In this regard,
Wrexham Aviation, 350 Md. 693, is instructive.

In wWwrexham, the appellants challenged, inter alia, the award
of conpensatory danages for fraud, claimng that “there was
insufficient evidence for subm ssion of the tort count to the
jury.” 1d. at 702. According to the Court of Appeals, the
“di spositive issue” on appeal was the question of “whether there
was sufficient evidence of fraud for the case to have been
submtted to the jury.” 1d. at 695. The Court determ ned that
the evidence as to fraud was legally insufficient to justify
subm ssion of that claimto the jury. 1d. at 703. In reaching
its conclusion, the Court was m ndful of the clear and convincing
standard of proof applicable to fraud clains. It said:

Qur review of the record convinces us,

particularly in light of the “clear and convincing”

standard of proof, that there was insufficient evidence

of either the know edge elenent or the intent to

deceive elenent for the tort count to have been

subnmitted to the jury.

Id. at 706.
Al t hough a fraud claimnust be proved by clear and

convi nci ng evidence, Wrexham Aviation, 350 Md. at 704; McGraw

124 Md. App. at 585, a recent opinion of this Court pointed out

29



that the clear and convincing standard of proof pertains only to
t he burden of persuasion, not the burden of production. See
Darcars Motors of Silver Spring, Inc. v. Borzym, 150 Ml. App. 18,
53, cert. granted, ____ M. __ (June 19, 2003). Witing for
the Court in Darcars, Judge Myl an explained that “[t]here is no
correl ati on between the burden of persuasion and the burden of
production.” Further, he wote: *“Persuasion involves convincing
ajury, as a matter of fact, to varying levels of certainty.”

Put anot her way, the burden of persuasion “is sinply a verbal
formula by which the law attenpts to comrunicate to lay jurors
some sense as to the degree of certainty they should feel before
returning various types of verdicts.” Id. at 54.

The Darcars Court observed that the burden of production,
which is central to the analysis of |egal sufficiency, “does not
fluctuate with fluctuations in the burden of persuasion.” Id.
As the Court explained, the burden of production “has nothing to
do with whet her evidence should be believed. |Its concern is wth
the | ogical pertinence of evidence, if believed, validly to
establish a required conclusion.” Id. (Enphasis in Darcars).
The Darcars Court added: “The prima facie or legally sufficient
case requires sone conpetent evidence, which, if believed and
given maximum weight, woul d establish all of the required | egal
el enents of the tort....” 1d. (Enphasis in Darcars).

W recogni ze that the Court of Appeals recently granted
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certiorari in Darcars to consider the follow ng issue: “Does the
cl ear and convi nci ng burden of proof applicable to punitive
damages clains bear on the trial court’s |egal determ nation of
the sufficiency of the evidence to support those clains?”
Nevert hel ess, based on this Court’s decision in Darcars, which
says that the clear and convincing standard is not applicable to
a review of legal sufficiency in a fraud case, we shall assune
that Andrew nerely had to satisfy the threshold burden of
production in order for her fraud case to proceed to the jury.
Certainly, an analysis under the | esser standard inures to
appel l ee’s benefit. But, if appellee cannot satisfy a mninmm
burden of production, she obviously cannot neet the higher burden
of persuasi on.

When we anal yze the evidence under the burden of production
standard, we conclude that Andrew failed to satisfy that burden.
W expl ain.

To support appellant’s contention that Andrew failed to
prove fraudul ent inducenent, appellant points to Andrew s own
testinmony, in which she admtted that she never relied on any
representations made by Sass. Further, Sass maintains that “a
prom se to conplete construction by a certain date cannot support
an action for fraud, because it is a prom se of a future event,”
and “[f]raud cannot be predicated on statenments which are nerely

prom ssory in nature....” |In addition, appellant states that,
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prior to Andrew s execution of the Contract, there was no

evi dence that he made any statements regarding “the quality of
work.” According to appellant, the Contract itself includes
ternms about conpletion and the quality of work, and appellee
shoul d have sought to remedy any unfulfilled prom ses by a breach
of contract action, not a claimfor fraudul ent inducenent.

As we see it, appellee’s argunent as to fraud divides al ong
two paths: 1) Andrew clains that, when appellant executed the
Contract, he had no intention of performng the underlying
contractual obligations; and 2) appellant msrepresented his own
identity, in that he knew Andrew t hought she was contracting with
Mell, yet Sass was the actual contractor.

Thus, a central prem se of appellee’s fraud claimis her
contention that appellant executed the Contract w thout the
present intention to perform Appellee states: “Appellant
admtted that he never intended to fulfill the terms set forth in
the Contractor Agreenent.” Asserting that “prom ses made with a
present intention not to performthenf anount to fraud, appellee
contends that “[a]ppellant’s willful non-disclosure of the fact
that he was executing a Contractor Agreenent as the Contractor
whi ch he had no intentions of performng, is actionable fraud
under Maryland | aw.”

I n addition, appellee maintains that Sass knew “she believed

t hat she was doi ng business with Mell and his conpany,
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| nnerstate,” yet he “never disclosed” that he was the actual
contractor. She asserts: “[Sass] further testified that he was
not, and never intended to be, the Contractor on the project,
al though Mell was not a licensed contractor.” Appellee theorizes
t hat because Mell did not have an MHI C |icense, Sass made his own
license available to Mell. In appellee’ s view, she was induced
by appellant’s conduct to enter the Contract, because Sass
“allowf ed] her to negotiate strictly with Mell and to execute the
contract with the belief that she was entering into an agreenent
with Mell and Innerstate, when Mell ... was unable legally to
enter into a Contractor Agreenent with the Appellee or the
Contractor.”

We first address appellee’ s contention that appellant never
intended to performthe Contract. W agree with Andrew that
Maryl and | aw recogni zes “a cause of action for fraud predicated
upon a prom se made with a present intention not to performit.”
Finch, 57 MJ. App. at 232; see Sims v. Ryland Group, Inc., 37 M.
App. 470, 472 (1977); MPJI 8 11:3, at 319 (“A defendant’s prom se
to do sonething may be a false representation if the defendant
did not intend to do the prom sed act when the prom se was
made.”). Indeed, the Court of Appeals has held that a
“def endant’ s deliberate m srepresentation of his existing
i ntentions, where the m srepresentation was naterial to the

transaction giving rise to the alleged fraud, may formthe basis
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for an action in fraud or deceit.” Alleco, 340 MI. at 197; see
Gross, 332 Mi. at 258 (“making a promse as to a matter nmateri al
to the bargain with no intention to fulfill it is an actionable
fraud”); Tufts v. Poore, 219 M. 1, 12 (1959)(“The gist of the
fraud in such cases is ... the fraudulent intent of the prom sor,
the fal se representation of an existing intention to perform
where such intent is in fact non-existent....”); Councill, 146
Md. at 150 (recogni zing that a prom se made without the intention
to perform but with intent to induce the prom see to act, nmay
constitute fraud); Bocchini v. Gorn Management Co., 69 M. App.

1, 19 (1986) (recognizing that a “‘prom ssory representati on nmade
with an existing intention not to performis actionable for
fraud,” i.e., that such a representation is regarded as one of
present fact father than of future possibility.”) (citation
omtted).

Al t hough Sass insisted that he never executed the Contract,
that assertion carries no weight on appeal. It was the jury’s
responsibility to assess Sass’s credibility and resolve the
factual dispute as to whether appellant signed the Contract. See
Gerald v. State, 137 Md. App. 295, 302, cert. denied, 364 M. 462
(2001). In this endeavor, the trier of fact may determ ne the
genui neness of a witing without the aid of an expert. Parker v.
State, 12 Md. App. 611, 616-17 (1971); see also DiPietro v.

State, 31 Md. App. 392, 397 (1976)(noting that an authentic
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writing need not already be in evidence). Maryland Code (1998
Repl. Vol.) 8§ 10-906 of the Courts and Judicial Proceedings
Article (“C.J.”) provides: “Evidence of a disputed witing is

adm ssi ble and may be subnmitted to the trier of the facts for its
determ nation as to genui neness.” The jury had several docunents
cont ai ni ng appel l ant’ s known signatures, which were avail able for
its use to conpare with appellant’s purported signature on the
Contract .

Not wi t hst andi ng appel |l ant’ s vigorous protestations, it is
apparent that, in reaching its verdict, the jury rejected Sass’s
claimthat he did not execute the Contract. That finding is not
clearly erroneous. Therefore, our consideration of the issues
raised in this appeal nust take into account the jury's inplicit
finding that appellant, not Mell, executed the Contract as the
Contractor.

Even if Sass signed the Contract, however, we fail to grasp
fromthat finding how Sass’s conduct evidenced that he never
intended to performthe Contract when he executed it. Indeed, we
have searched the citations in the record extract identified by
appel l ee in support of her repeated assertions that appellant
admtted he never intended to performthe Contract when he signed
it; we have found no such adm ssions by Sass.

Nor do we believe that appellant’s conduct gave rise to a

reasonabl e i nference that he never intended to performthe
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Contract when he signed it. Proof by clear and convincing

evi dence requires nore than the kind of surm se and conjecture on
whi ch Andrew relies. See First Nat’l Bank v. U.S.F. & G. Co.,
275 M. 400, 411 (1975) (“When fraud ... is inputed, sonething
nore than a nere preponderance of evidence nust be
produced....”).

Sass’s failure to fully performthe Contract may well have
anounted to a breach of the Contract. But, Andrew s position
that Sass never intended to performthe Contract is belied by her
undi sputed testinony as to appellant’s conduct; appellant took
substantial action in furtherance of the Contract. According to
Andrew, the project was “going along pretty good” and, as
appel | ee acknow edged, Sass personally conpl eted sone of the
framng at the job site. [Indeed, so nmuch work had been done that
Andrew tendered a second paynent to Mell. Sass’'s part
performance was inconsistent with Andrew s contention that, when
Sass executed the Contract, he never intended to perform

As asserted in appellee’ s Conplaint, Andrew al so cl ai ned
that appellant “falsely msrepresented” that “all work he
contracted to performwould be conpl eted by October, 1999 and
that the work would conformto industry standards.” Further, she
clainmed that appellant’s “fraudulent failure to perform under
the ternms of the contract” caused her to incur damages. Both

parti es agree, however, that “fraud cannot be predicated on
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statenents which are nerely prom ssory in nature, or upon
expressions as to what will happen in the future.” TLevin v.
Singer, 227 M. 47, 63 (1961); see Miller v. Fairchild
Industries, Inc., 97 M. App. 324, 342, cert. denied, 333 Ml. 172
(1993); Travel Committee v. Pan American World Airways, Inc., 91
Ml. App. 123, 179, cert. denied, 327 MI. 525 (1992). In Appell
v. Hupfield, 198 Md. 374, 379 (1951), the Court of Appeals
expl ai ned:

Ordinarily fraud cannot be predicated on statenents
whi ch are prom ssory in their nature, and therefore an

action for deceit will not lie for the unfulfillment of
prom ses or the failure of future events to materialize
as predicted. Failure to fulfill a promse is nerely a

breach of contract, which nust be enforced, if at all,
by an action ex contractu.

As noted, appellee al so bases her fraud claimon appellant’s
failure to disclose that he, not Mell, was the contracting party.
Appel l ee all eges that “she believed that she was doi ng business
with Mell and his conpany, |Innerstate,” and appel |l ant “never
di scl osed” that he was really the contractor. Therefore,
appel | ee mai ntains that appellant defrauded her “by allow ng her
to negotiate strictly with Mell and to execute the contract with
the belief that she was entering into an agreenment with Mell and
| nnerstate, when Mell ... was unable legally to enter into a
Contractor Agreenent with the Appellee or the Contractor.”

The evi dence before the jury may well have supported an

i nference that appellant allowed Mell to use Sass’s nanme and MH C
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i cense nunber, because Mell did not have one. But, there was no
evi dence that Sass nmade any express assertions to appellee that
it was Mell who was the contracting party or that he (Sass) was
not the contracting party. |ndeed, appellee admtted that, at
the tinme of Contract formation, she never spoke with appellant.
Clearly, then, Sass nade no affirmati ve m srepresentations by
Andrew on which Andrew relied

| nst ead, appel |l ee apparently proceeded on the theory that
Sass had a duty to disclose his identity or role in regard to the
Contract. |In effect, she suggests that appellant had a duty to
correct appellee’s m sunderstanding as to the identity of the
contractor, because the identity was a material fact. Andrew had
to show that Sass intentionally concealed his role in order to
i nduce Andrew to act, and that, because of the conceal nment,
Andrew acted in a manner “different fromhow ... she would have
acted” had she known the truth. See MPJI § 11:2, at 317
(di scussing el enments of non-disclosure or conceal nent); see also
Lubore v. RPM Associates, Inc., 109 Ml. App. 312, 329, cert.
denied, 343 Mi. 565 (1996).

In assessing appellant’s failure to disclose that he was the
actual contractor, we focus on what the jury could reasonably
concl ude about appellant’s culpability in regard to appellee’s
m st aken belief that she was contracting with Mell. As we

i ndi cated, “Maryl and recogni zes no general duty upon a party to a
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transaction to disclose facts to the other party.” Gaynor, 370
Ml. at 97; see Fegeas v. Sherrill, 218 MI. 472, 476 (1958). The
Court of Appeal s has said:

Wiile it is not necessary to produce proof of w ongful

conduct in order to succeed in establishing

constructive fraud that justifies the rescission of a

contract, a plaintiff still must show the “breach of a

| egal or equitable duty which, irrespective of the

noral guilt of the fraud feasor, the | aw decl ares

fraudul ent because of its tendency to deceive others,

to violate public or private confidence, or to injure

public interests.”

Gaynor, 370 Md. at 97 (citation omtted).

Appel | ee testified that she had no conversations with Sass
bef ore she signed the Contract, nor did she have any idea that
she was contracting with him Rather, she testified that she
beli eved she was contracting with Mell and Innerstate. It was
only arfter appellee signed the Contract, and after Sass and Ml |
| eft her hone, that appellee realized that appellant, not Mell,
had signed the docunment, and that it was on an Atlantis form
Clearly, then, appellant’s execution of the Contract could not
have been an inducenent for Andrew to sign the Contract because,
according to appellee, the Contract had al ready been signed when

she signed it, and Andrew only discovered that Sass was the one

who signed it as the contractor after he and Mell |eft her house.

It is also significant that appell ee would have di scovered

appellant’s role had she tinely read the Contract. Because
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Andrew never read the Contract before signing it, however, she
was unaware that it had been signed by Sass on an Atlantis form

A msrepresentation is generally immaterial if the party to
whomit is nade reasonably could have ascertained the true facts.
See Carozza v. Peacock Land Corp., 231 Md. 112, 121 (1963). And,
ordinarily, “a person who executes a docunment is legally
obligated to read it before executing it.” Benjamin v. Erk, 138
Mi. App. 459, 481, cert. denied, 364 M. 461 (2001). As we
recogni zed in Holzman v. Fiola Blum, Inc., 125 Ml. App. 602, 629
(1999), “‘[o]lne is under a duty to learn the contents of a
contract before signing it; if, in the absence of fraud, duress,
undue influence, and the like he fails to do so, he is presuned
to know the contents....’”” (Ctation omtted). See Kolker v.
Gorn, 202 Md. 322, 331 (1953) (recognizing that fraud nmay excuse
a failure to uncover the true facts).

The fourth element of a fraud claimrequires proof that “the
plaintiff relied on the m srepresentation and had the right to
rely onit.” Nails, 334 Ml. at 415. In determining if reliance

is reasonable, a court is required to “*viewthe act inits
setting, which will include the inplications and pronptings of
usage and fair dealing.’” Giant Food v. Ice King, 74 M. App.
183, 192, cert. denied, 313 Md. 7 (1988) (citation omtted). A

strict “but for” analysis is not the exclusive test for the

“reliance element” in a fraud claim however. Nails, 334 M. at
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416. As the Court recognized in Nails, “the m srepresentation
need not have been the only notivation for the plaintiff’s
actions; it is sufficient that the m srepresentation
substantially induced the plaintiff to act.” 1I1d. at 416-17.

Under the facts attendant here, we conclude that it was
unreasonable for the jury to determ ne that appellee relied on
Sass’s express or inplied representations as to the identity of
the contractor. In this regard, it is undisputed that Sass nade
no affirmati ve m srepresentati ons to Andrew, appellant’s nanme was
clearly disclosed on the Contract when appellee signed it;
appel | ee conceded that she never | ooked at the Contract until
after Sass and Mell left her hone; appellee would have seen the
nanmes of Sass and Atlantis if she had | ooked at the Contract; and
appel | ee made no claimthat she was coerced into signing the
Contract wthout reading it. Appellant’s actions sinply do not
anmount to clear and convinci ng evidence of fraud.

In sum fromthe evidence before the jury, it could have
reasonabl y concl uded that appellant entered into the Contract
wi th Andrew and that he breached it. But, there was insufficient
evi dence to establish that Sass never intended to performor that
appel l ee relied on appellant’s representations as to the identity
of the contractor.

JUDGMENT OF THE CIRCUIT COURT FOR
ANNE ARUNDEL COUNTY REVERSED.
COSTS TO BE PAID BY APPELLEE.
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