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Appel l ant, Dal e Borchers, sued appell ees, Ronald Hyrchuk and
Pot omac Conference of the Seventh-Day Adventist Church (*Potomac
Conference”), in the CGrcuit Court for Mntgonmery County for
mari t al counseling nmal practice, clergy nmalpractice, gr oss
negl i gence, negligent hiring, intentional infliction of enotional
di stress, and breach of contract.! Potonmac Conference noved to
dism ss the counts against it on the ground that they failed to
state clains upon which relief could be granted. The circuit court
granted the nmotion in part —dismssing the marital counseling
mal practice and negligent hiring clains wthout prejudice, and
dism ssing all of the other clains wth prejudice. Borchers then
filed an anended conplaint against both Hyrchuk and Potonac
Conference which asserted a single claim for marital counseling
mal practi ce. Pot omac Conference noved to dismss the anended
conplaint for failure to state a claim and Hyrchuk noved for
summary judgnent on the anmended conpl aint. The circuit court
granted those notions, and this appeal foll owed.

| SSUES
Pot omac Conference raises a threshold issue, which we

r ephr ase:

The negligent hiring claimwas asserted agai nst Potomac
Conference only. Al other clainms were asserted against both
appel | ees.



Whet her Borchers abandoned t he
clainms in her initial conplaint,
other than the one for nmarital
counsel ing mal practice, when she
filed her anended conpl aint?
Borchers, in turn, raises five issues, which we rephrase:
1. Whether the circuit court erred when it
di sm ssed her claimfor intentional
infliction of enotional distress?
[11. Whether the circuit court erred when it
di sm ssed her marital counseling mal practice
cl ai nf?

V. Whether the circuit court erred when it
di sm ssed her clergy mal practice cl ai nf?

V. Whet her the circuit court erred when it
di sm ssed her gross negligence clain?

VI. Wiether the circuit court erred when it found
that there was no vicarious liability on the
part of Potomac Conference?
FACTS
This case arises out of a sexual relationship that occurred
in the sumer of 1994 between Borchers, who was then an enpl oyee
at a canp operated by Potomac Conference, and Hyrchuk, who was a
pastor at that canp. Borchers clainms that she was having narital
difficulties at the tine, and that when she sought advice from
Hyrchuk, he exploited his position to initiate a sexual
relationship with her.

Addi tional facts will be presented in the discussion of the

i ssues.



DI SCUSSI ON
| . Abandonnent
Pot omac Conference argues that when Borchers filed her
anended conplaint, which stated only a cause of action for
marital counseling mal practice and did not refer back to the
initial conplaint, she abandoned all of the clains in her initial
conplaint, other than the one for marital counseling mal practice.
The problemwith this assertion is that when the circuit court
grant ed Pot omac Conference’s notion to dismss the first
conplaint, it did so with prejudice for all but two of the counts
in that conplaint; the only clainms in the initial conplaint for
whi ch Borchers was given | eave to anend were the ones for marital
counseling mal practice and negligent hiring. 1In a situation |ike
this, only those clains for which | eave to anend was granted
shoul d be restated in an anended conplaint; the failure to assert
in the anmended conplaint the clains that were dism ssed with
prej udi ce does not constitute a wai ver or abandonnent of those
clains on appeal. See Thomas v. Ford Modtor Credit Corporation,
48 Md. App. 617, 628 (1981) (Were, follow ng grant of denurrer
to all but one count of first declaration, buyer filed anended
declaration reiterating allegations of count in first declaration
to which denmurrer was overrul ed, wthout any reference to
previ ous declaration, plaintiff withdrew only renai ni ng count of

previ ous declaration). Accordingly, by filing her anended



conpl aint, Borchers only waived the negligent hiring claim? the
di sm ssal of which she does not contest in this appeal; but she
clearly did not abandon the other clains asserted in her initial
conpl ai nt.

1. Intentional Infliction of Enotional Distress

Borchers argues that the circuit court erred when it
di sm ssed her intentional infliction of enotional distress count
on the ground that it failed to state a cl ai mupon which relief
could be granted. We disagree.

In reviewing a grant of a notion to dismss for failure to
state a claim “we nust assume the truth of all relevant and
material facts that are well pleaded and all inferences which can
be reasonably drawn fromthose pleadings[,]” and then determ ne
the |l egal sufficiency of those allegations. Figueiredo-Torres v.
Ni ckel , 321 Md. 642, 647 (1991) (quoting Sharrow v. State Farm
Mut ual Aut onobil e I nsurance Conpany, 306 Md. 754, 768 (1986)).

In our performance of this review, “any anbiguity or uncertainty
in the allegations bearing on whether the conplaint states a
cause of action nust be construed agai nst the pleader.” 1d.

Wth respect to the tort of intentional infliction of

2Again, inits dismssal of Borchers's initial conplaint,
the circuit court only granted her |eave to anend the clains for
marital counseling mal practice and negligent hiring. Thus, her
failure to assert the negligent hiring claimin the second
conplaint without any reference to the initial conplaint
constituted a waiver of that claim

-4-



enot i onal

di stress, Borchers alleged the foll ow ng:

5. Ms. Borchers and her husband are
lifetime nmenbers of the Seventh-Day Adventi st
Church. Ms. Borchers worked at a sunmer day
canp operated by Sligo Church during the
sumrer of 1994. She had worked at the canp
for several summers before that.

6. During the sumrer of 1994, Pastor
Hyrchuk was enpl oyed as the Director of the
sumrer canp and was M's. Borchers’
supervi sor

7. At all tines relevant hereto, Pastor
Hyrchuk was enpl oyed as a Pastor of Defendant
Sligo Church and acted under its supervision
but he was officially an enpl oyee of the
Pot omac Conference and his pay check cane
fromthat entity which al so had supervisory
powers over his activities.

8. Ms. Borchers and her husband were
experiencing marital difficulties during the
sumer of 1994. In or about July of 1994,
M's. Borchers approached Pastor Hyrchuk for
counseling in regard to her marital
si tuation.

9. Rather than mnistering to Ms.
Borchers’ enotional and spiritual needs or
provi di ng proper marital counseling, Pastor
Hyr chuk undertook a canpai gn of seduction of
M's. Borchers taking advantage of her
vul nerability and her trust in himand the
Sevent h- Day Adventist Church that he
represented. Rather than advising her on how
she m ght inprove her marriage, Pastor
Hyrchuk introduced her to a novel, “Bridges
of Madi son County” in which a married woman
enters into a poetically portrayed sexual
relationship with another man to the —
fictional —benefit of all parties concerned
and persuaded her that they should enul ate
t he conduct so portrayed. Being enotionally
di straught and depressed, Ms. Borchers
succunbed to Pastor Hyrchuk’s canpaign.

10. In late July and early August of
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1994, Pastor Hyrchuk’ s invidious canpaign
succeeded and he had sexual intercourse with
Ms. Borchers on two occasions, once in a
meeting roomat the Sligo church

11. At all times relevant hereto Pastor
Hyr chuk knew of and used M's. Borchers
enotional vulnerability and confidenti al
information that she entrusted to himto take
advant age of her.

12. The m sconduct of Pastor Hyrchuk
knew of and used M's. Borchers [sic]
enotional vulnerability and confidenti al
information that she entrusted to himto take
advant age of her.

13. At all times relevant hereto Pastor
Hyrchuk was acting within the scope of his
enpl oynent as an enpl oyee of the Church
Def endants and they are vicariously liable
for his actions.

14. On information and belief, the
church Defendants were aware of Pastor
Hyrchuk’ s proclivities for sexual m sconduct
and they were negligent in retaining himin
the sensitive and powerful positions in which
t hey placed him

40. Plaintiff realleges all of the
foregoi ng and incorporates the sane by
ref erence.

41. Pastor Hyrchuk’s conduct was
intentional or reckless in that, anong ot her
t hi ngs, he knew of Ms. Borchers [sic]
previ ous enotional state and the al nost
certain adverse outcone to her of the
seduction that he pursued.

42. Pastor Hyrchuk’s conduct was
extrenme and outrageous and viol ated al
standards of civilized conduct expected of a
counsel or and a clergyman in whom persons in
M's. Borchers’ enotionally vul nerable
position had a right to place confidence.
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43. The outrageous conduct of Pastor
Hyrchuk was causally related to the enotional
di stress experienced by Ms. Borchers.

44. The enotional distress that she
experienced, which has been diagnosed to
i nclude post-traumatic stress disorder, is
severe, long lasting and extrenely damagi ng
to her and her famly.

To sustain a claimfor intentional infliction of enotional
distress, a plaintiff nmust establish that: 1) the defendant’s
conduct was intentional or reckless; 2) his conduct was extrene
and outrageous; 3) there was a causal connection between the
def endant’ s wongful conduct and the enotional distress suffered;
and 4) the enotional distress was severe. Harris v. Jones, 281
Md. 560, 566 (1977). In this case, there is no question that the
al l egations of the conplaint satisfy the requirenents of
i ntentional conduct, a causal connection, and severe enotional
distress. The only question is whether Hyrchuk’s all eged conduct
—having sex with Borchers after she approached himfor help with
her marital problens —was extrene and outrageous.

I n determ ni ng whet her Hyrchuk’s all eged conduct was extrene
and outrageous, we note initially that, in order to neet the
requi renents of the tort, the defendant’s conduct nust have been
so outrageous that it goes “beyond all possible bounds of
decency, and [is] regarded as atrocious, and utterly intol erable

inacivilized coomunity.” Continental Casualty Co. v. Mrabile,

52 Md. App. 387, 403 (1982) (quoting Restatenent (Second) of



Torts 8 46, coment d (1965)). It is also inportant to renenber
the warning that the “tort of intentional infliction of enotional
distress is rarely viable, and is ‘to be used sparingly . . .7
Bagwel I v. Peninsul a Regi onal Medical Center, 106 Md. App. 470,
514 (1995) (quoting Kentucky Fried Chicken National Managenent

Co. v. Weat hersby, 326 Md. 663, 670 (1992)). That said, we also
note the long-standing principle that “the extreme and outrageous
character of the defendant’s conduct nmay arise fromhis abuse of
a position, or relation wth another person which gives him
actual or apparent authority over him or power to affect his
interests.” Harris, 281 MI. at 569 (quoting Restatenent (Second)
of Torts 8 46, comment e (1965)). See al so Fi gueiredo-Torres,
321 Md. at 654; Kentucky Fried Chicken, 326 Ml. at 677 (Both
quoting the sane); Richard T. Glbert & Paul T. Gl bert, Mryland
Tort Law Handbook 8§ 16.1.3, pgs. 183-84 (1992) (Noting that
“lolrdinarily, liability will not extend to nere insults, threats
or indignities; also noting that “[a] caveat to that general
statenent is that, if the actor is in a special relationship to
the plaintiff, such as enployer to enployee, the plaintiff nay be
entitled to a greater degree of protection fromcertain acts than
if he were a mere stranger.”). Following this principle, the
Harris Court stated that “[i]n cases where the defendant is in a
pecul iar position to harass the plaintiff, and cause enoti onal

di stress, his conduct will be carefully scrutinized by the
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courts.” Id.

Certainly, it is these latter concerns which |led the Court
of Appeals to hold, in Figueiredo-Torres, that the plaintiff had
stated a cause of action for intentional infliction of enotional
distress. There, the plaintiff alleged that he had gone with his
wife to see the defendant —a professional psychol ogi st —for
marriage counseling; he also alleged that, in the course of
treatnent, the psychol ogi st had begun a sexual relationship with
the wife, thus causing the dissolution of the plaintiff’s
marriage. |In stating its holding, the Court focused on the
nature of the officially-sanctioned treatnment relationship
between the plaintiff and the defendant:

Comng froma stranger, or even a
friend, this conduct may not be outrageous;
but we are not prepared to state as a matter
of law that such behavior by a psychol ogi st
whi ch takes advantage of the patient’s known
enotional problens is not extrene and
out rageous conduct sufficient to support an
intentional infliction of enotional distress
claim

321 Md. at 655.

These sane concerns al so animated the dicta from Honmer v.
Long, 90 Md. App. 1 (1992), which is cited by Borchers. There,
the plaintiff sued a psychiatrist who, while treating only the
plaintiff’s wife, allegedly commenced an affair with her. 1In

passing, this Court noted that the psychiatrist’s “conduct, as

al |l eged, would be extrene and outrageous to [the w fe], who, so
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far at |east, has not chosen to conplain of it.” |Id. at 13.

In spite of the holding in Figueireido-Torres and the dicta
in Honer, they do not warrant reversal of this case because of an
i nportant distinction: those cases involved officially-sanctioned
treatnment rel ationshi ps between the rel evant parties; this case,
by contrast, does not involve such a relationship. The existence
of such a relationship, we believe, places cases |ike Figueiredo-
Torres and Homer into that rare category where the conduct
all eged i s extrene enough to nerit recovery for intentional
infliction of enotional distress. The absence of the speci al
rel ati onship, by contrast, nakes this case nore |like the one of
the “friend” referred to by the Figueiredo-Torres Court —not
quite extreme enough to neet the tort’s stringent standard.

Thus, in spite of Borchers’s allegation that Hyrchuk provi ded
spiritual treatnment for her, and her allegation that he *“knew of
and used Ms. Borchers [sic] enotional vulnerability and
confidential information that she entrusted to himto take
advantage of her[,]” her conplaint did not state a viable claim
for intentional infliction of enotional distress.

1. Marital Counseling Ml practice

Borchers al so argues that the circuit court erred when it
di sm ssed, for failure to state a viable cause of action, her

claimfor marital counseling mal practice. Again, we disagree.
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I n her anended conpl ai nt,® which contained Borchers’s

3As to the anended conplaint, the court granted sunmmary
j udgnment and stated in pertinent part:

| do not think the allegations are
enough to raise those issues. | think that
at best what the allegations show is that
t hese two peopl e worked together, that as a
result of working together, she knew him she
was havi ng problens that she asked himto
talk to her about them to counsel her, that
there is no allegation that he held hinself
out as a “professional counselor”

There just is not any allegation that he
did that, and I think that is what he has to
do, because the | aw does not posit any duty
on himthat wll be enforced by a court of
| aw and provide for damnages for the breach of
that duty unless he held hinself out as a
counsel or other than as a religious figure.

In Cheney v. Bell Nat’l Life Ins., 70 Md. App. 163, 166
(1987), aff’d, 315 Md. 761 (1989), then Chief Judge Richard P
G lbert said for the Court:

The purpose of Rule 2-501 is to prevent
t he unnecessary expenditure of tinme and noney
in preparing for trial when there is no
genui ne dispute of material facts, and the
nmoving party is entitled to judgnent as a
matter of |aw.

Al ong the sanme vein and speaking for the Court of Appeals in
Goodwi ch v. Sinai Hosp. of Baltinore, 343 Ml. 185, 205-206
(1996), Judge Robert M Bell (now Chief Judge) said:

Summary judgnment is not a substitute for
trial. Stated differently, its purpose is
not to try the case or resolve factua
di sputes. Rather, the procedure is designed
to determ ne whether a factual controversy
exists requiring a trial. Thus, in keeping
with Maryland law, the trial judge is not
all owed to weigh evidence. This principleis
(continued. . .)
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marital counseling claim she alleged the foll ow ng:

13. As part of the formal education of
Sevent h- Day Adventi st pastors, aspiring
pastors receive training in counseling at
Sevent h- Day Adventist coll eges and then again
at Sevent h-Day Adventi st sem nari es.

Further, Seventh-Day Adventist pastors
receive in-service training in counseling.
Def endant Hyrchuk received such training in
counseling as part of his formal education
and i n-service training.

14. The Sevent h-Day Adventi st Church,
i ncl udi ng the Potomac Conferencel, ]
encourages its nenbers who are experiencing
marital difficulties to seek counseling from
its pastors. The Potonac Conference
encouraged its parishioners to seek
counseling fromits pastors when the
pari shi oners were experiencing enotional
di stress, including enotional distress
associated wwth marital difficulties.

15. Al pastors in the Sevent h- Day
Adventi st Church are expected to respond to
requests for counseling by providing
appropriate counseling.

16. The relationship between such a
counsel or and a person seeking counseling is
confidential in nature and is fraught with
t he danger of undue influence and the
phenonena known as transference and counter-

3(...continued)
al so expressed in federal case law. (“[A]t
the summary judgnent stage the judge’ s
function is not hinmself to weigh the evidence
and determne the truth of the nmatter but to
determ ne whether there is a genuine issue
for trial.”).

(Gtations omtted.)

The tri al

WwWer e proven,

judge nerely reasoned that even if the nmateri al
there was no genuine issue to be tried and that

Hyrchuk was entitled to judgnent as a matter of | aw.
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transference.
17. Defendant Hyrchuk held hinsel f out
to Ms. Borchers as being an appropriate
person to provide her with marital and
enoti onal counseling.
18. As a counselor fromwhom Ms
Bor chers sought counseling and who held
hi msel f out to be a . . . counselor she could
confide her problens to, Pastor Hyrchuk had a
duty not to act to injure her or to take
advant age of her enotional vulnerability.
19. Pastor Hyrchuk was negligent in
that he did not use that degree of care and
skill which a reasonably conpetent
pr of essi onal person acting as a counsel or
in simlar circunstances , would use.
The question here is whether these allegations were
sufficient to establish a professional counsel or-patient
rel ati onshi p between Hyrchuk and Borchers such that Hyrchuk owed
Borchers “that degree of care and skill which is expected of a
reasonably conpetent practitioner in the sane class to which he
bel ongs, acting in the sane or simlar circunmstances.” Shilkret
v. Annapolis Enmergency Hospital, 276 Md. 187, 200 (1975). The
problemw th these allegations is that although they assert that
Sevent h- Day Adventi st pastors receive “counseling” training, that
Hyrchuk received such training, and that Hyrchuk hel d hinmself out
to Borchers as a suitable person to provide marital counseling,
they do not state the type of counseling training received,
whether it is extensive or cursory, or whether there is an

official recognition or certification of the programfor such
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pastors by the church hierarchy. Certainly, there is no
al | egati on of government acknow edgnent or licensing. Thus, we
hold that the allegations in the anmended conpl aint were not
sufficient to establish a professional counsel or-patient
rel ati onshi p between Hyrchuk and Borchers, Cf. Figueiredo-Torres,
321 Md. at 649-50 (Where conplaint alleged that |icensed
psychol ogi st held hinmself out as having expertise in the fields
of marriage-counseling, individual therapy, and famly therapy,
t hat psychol ogi st undertook to counsel plaintiff and his wfe,
and that therapy sessions were designed to help marital problens
and conflicts, those allegations were sufficient to establish the
exi stence of a psychol ogi st-patient relationship such that
psychol ogi st owed plaintiff a duty of care expected of a
reasonably conpetent practitioner in the sane class and acting
under the sanme or simlar circunstances); and the circuit court
did not err when it dismssed the marital counseling mal practice
claim
V. Cergy Mlpractice

In the second count of her initial conplaint, entitled
“Clerical Ml practice,” Borchers alleged that Hyrchuk “was
negligent in that he did not use that degree of care and skill
whi ch a reasonably conpetent clergyman acting in simlar
ci rcunstances would use.” The circuit court dismssed this count

on the ground that Maryl and does not recognize the tort of clergy
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mal practice. Borchers now asks us to recognize the viability of
that tort, but we decline to do so.

Qur reasons for refusing to recogni ze clergy mal practice as
a cognizable tort in Maryland revolve primarily around our
adjudicatory role. As the state’s internmedi ate appellate court,
our primary function is to correct error, and not to pronounce
new substantive |l egal rules. Further, when we do pronounce such
rules, it is inportant that our pronouncenents have at |east sone
basis in either previous rulings of the Court of Appeals or
statute. Neither the Court of Appeals nor the General Assenbly
have ever indicated that they would recognize the tort of clergy
mal practice; and in the absence of such authority, it would be
i nproper for us to recogni ze such a tort here.

In addition, there are good reasons for declining to
recogni ze the tort of clergy mal practice. As the Suprene Court
of New Jersey discussed in F.G v. MacDonell, 696 A 2d 697 (N.J.
1997), “such a claimrequires definition of the rel evant standard
of care[,] and “[d]efining that standard could enbroil courts in
establishing the training, skill, and standards applicable for
menbers of the clergy in a variety of religions wwth w dely
varying beliefs.” 1d. at 703. 1In addition, “defining such a
standard woul d require courts to identify the beliefs and
practices of the relevant religion and then to determ ne whet her

the clergyman had acted in accordance with them” 1d. These
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requi renents, quite obviously, have a large potential to restrain
the free exercise of religion; and largely for this reason, no
other courts in the United States (including New Jersey) have
recogni zed the tort of clergy malpractice. 1d. See also Dausch
v. Rykse, 52 F.3d 1425, 1432 n.4 (7' CGr. 1994) (Listing state
suprene court decisions holding no cause of action for clergy
mal practice).
V. G oss Negligence
Borchers al so argues that the circuit court erred when it
di sm ssed her gross negligence claim Again, we disagree.
In that claim Borchers nade the follow ng all egations:
31. Plaintiff realleges all of the
foregoi ng and i ncorporates the sanme by
ref erence.
32. Pastor Hyrchuk’ s negligence

af oresaid was gross negligence in that he

acted wth malice and reckl ess di sregard of

t he consequences to Ms. Borchers, said gross

negl i gence being the direct, proximte and

f oreseeabl e cause of her injuries which

i ncl ude severe enotional distress and further

stress of her marriage.
The problemw th this count, as the circuit court correctly
concluded, is that it sinply restates the earlier clainms for
marital counseling mal practice and clergy mal practice. For the
reasons stated earlier in this opinion, those clainms were

properly dism ssed. Thus, the gross negligence claimwas al so

properly di sm ssed.
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VI. Vicarious Liability
Finally, Borchers argues that the circuit court erred in
ruling that Potomac Conference was not vicariously |iable for
Hyrchuk’s alleged torts. In light of the foregoing discussion,
however, it is not necessary to address this issue.

JUDGVENT AFFI RMED
APPELLANT TO PAY THE COSTS.
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