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In this legal malpractice case, we nust determ ne whether
the Circuit Court for Baltinmore County erred in granting summary
judgnment to Nevett Steele, Jr., Esquire, Mchael J. Gentile,
Esquire, and the Law Firm of Nevett Steele, Jr., P.A (the
“Firm), appel | ees, in connection wth their post-tri al
representation of Philip E. Berringer, appellant, who had been
convicted of theft and m sappropriation of funds by a fiduciary.
Berringer presents two general questions for our consideration

whi ch we have rephrased slightly:

l. Did the circuit court err in awarding sumary
j udgment ?

1. Did the circuit court abuse its discretion in
denying appellant’s post-trial notion to alter or
anend j udgnent ?

Appel | ant al so raises four issues, which we have rephrased,

reordered, and condensed as follows:?!

! The issues are set forth in appellant’s brief as follows:

A The Tri al Court’s Opinion Conpletely Ignores
Berringer’s Allegations, Supported by Record
Evi dence, of the Defendants’ Negl i gence and
Breach of Contract Wth Regard to Sentencing.

B. The Court’s Gant of Sunmary Judgnent on the
| ssue of the Defendants’ Failure to File a Notice
of Appeal on Berringer’s Behalf is Based Upon a
Denonstrably Incorrect Reading of the Conplaint
by the Court.

C. There is No Requirenment Under Maryland Law that
Berringer Denonstrate That He Has Obtained Post-
(continued...)
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Did appellant’s failure to obtain post conviction
relief bar his legal nalpractice claim against

appel | ees?

1. Did the «circuit court correctly

appellant’s conplaint in determ ning that

i nterpret
he knew

appellees did not intend to file a notice of
appeal on appellant’s behalf and conclude that

such know edge barred recovery?

L1, In its nmenmorandum and ruling

awar di ng
summary judgnent, did the circuit

court

ignore appellant’s allegations of appellees

negligence and breach of contract

W th

respect to their representation of appellant

at sentenci ng?

FACTUAL BACKGROUND?

Appellant filed his legal nalpractice suit on January 30,

1998, after years of Ilitigation arising from his

i nvol venent

with the National Conputer Ri bbon Corporation (“NCRC), a snal

manufacturing firm From April 1986 to June 1993, Berringer was

the president, chief executive officer, and a director of NCRC

(. ..continued)

Convi ction Relief Against These Defendants Prior

to Filing This Legal Mal practice Lawsuit.

D. Berringer’s Petition for Post Conviction Relief
Assessed Only Whether the Assistance Provided by
Counsel Was Constitutionally Ineffective and D d
Not, and Could Not, Address Wether A Party Had
Denmonstrated An Adequate Basis for a New Trial or

For Appeal .

2 The facts are derived principally from appellant’s
conplaint and the exhibits attached thereto. Wher e di sput ed,

the facts have been construed in favor of appellant.
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In Novenber 1991, Joanne Hardy resigned her position as
NCRC s production manager. Shortly thereafter, Berri nger
i ndefinitely suspended WIIiam Hardy, Joanne’ s husband, who was
an NCRC sal esman, di rector, and sharehol der, pending an
i nvestigation into the allegedly unauthorized renoval of files
and docunents from NCRC. M. Hardy and another director, Frank
Schm dt, asserted that the file and docunment renoval were part
of their investigation of fraud and enbezzlenent purportedly
committed by Berringer. In January 1992, Berringer termnated
M. Hardy for alleged conversion of a conpany autonobile.

On May 1, 1992, the Hardys initiated a wongful term nation
suit against NCRC, Berringer, and Maria Staab. Staab was a
menber of the NCRC board, the conpany’s office manager, and its
corporate secretary. The Hardys clained that M. Hardy had been
termnated, and M. Hardy constructively term nated, because
they chose to “blow the whistle” on Berringer’'s fraudul ent
procurenment of over $200,000 in NCRC funds through a conpany
called E& Enterprises (“E&L"). After a three-week trial, the
jury rendered a verdict against Berringer and NCRC for nearly $3
mllion, including $650,000 in punitive danages against
appel | ant.

In Cctober 1993, Berringer was charged in Baltinore County



with fraudulent msappropriation by a fiduciary and felony

theft. The case was tried to a jury in the circuit court (Howe,
J., presiding) beginning on Decenber 12, 1994. At trial,
appellant was represented by Stewart Lyons, Esqui re, an

Assi stant Public Defender.

The evidence presented at Berringer’'s crimnal trial3
reveal ed that NCRC used various subcontractors to perform sone
of its assenbly and processing worKk. Over a period of tine,
NCRC paid out nore than $227,000 to E& based on invoices
submtted for subcontracting work allegedly perforned for NCRC
The evidence showed, however, that E& had not perforned the
services, and that Berringer, who was affiliated with E&L, took
the noney paid on the invoices and deposited it into his
personal bank account. Berringer maintained that he and his
associ ates had perforned the work reflected on the invoices at
ni ght and on the weekends, when the regular NCRC staff was not
present. The jury convicted appellant of both charges. The
court then denied Berringer’s request for bail, and he was
detained at the Baltinore County Detention Center pending
sent enci ng.

On Decenber 28, 1994, Berringer, through Lyons, noved for

3 The record before us does not include transcripts fromthe
crim nal case, although excerpts have been provi ded.
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a newtrial, proffering the follow ng “reasons”:

1. That juror nunber three, Denise Shipow ck,
di sli ked co-defendant Maria Staab. [

2. That Maria Staab and M's. Shipowick live in
t he same nei ghborhood. A couple of years ago, Ms.
Shi powi ck’s son assaulted and battered Ms. Staab’s
son. The Staabs insisted that [Ms.] Shipow ck’s son
be charged in juvenile court. Both Maria Staab and
her husband Bernie Staab were in juvenile court for
M's. Shipow ck’s son’s case.

3. That both Maria Staab and her husband Bernie
Staab believe that Ms. Shipowick holds a feeling of
aninosity to them and that Ms. Shipow ck woul d have
recogni zed Maria Staab’s nane when the names of the
potential w tnesses were read during voir dire.

4. That one of the grounds for a new trial is
the bias and disqualification of jurors. [Ctation
omtted.]

5. That, as a second ground, the defense

presented uncontradicted evidence that the Defendant
was owed or entitled to much nore noney than he
allegedly stole from the corporation. In light of
this, the jury's verdict was clearly against the
wei ght of the evidence. [Citation omtted.]

6. And for such other and further reasons as nmay
be assigned at a hearing on this notion.

A hearing on that notion, and sentencing, were scheduled for
January 31, 1995.

Dissatisfied with Lyons, Berringer engaged private counsel.

4 There is no other indication in the record that Staab was

indicted and tried wth Berringer. In fact, cover pages
included with excerpts from the transcripts of appellant’s
crimnal trial reveal a caption of “State of Maryland v.
Phillip E. Berringer,” and only one case nunber. I n addition,

only one attorney is identified as counsel “For the Defendant.”
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On Decenber 28, 1994, while incarcerated, Berringer nmet wth
Steele and related a nunber of purported deficiencies in Lyons’s
representation, including the failure to gain admssion in
evi dence of fourteen docunents that subsequently *“disappeared”
from the court. Steel e advised Berringer that he would file an
anended notion for new trial and attenpt to secure a bai
hearing. According to appellant’s mal practice conplaint, Steele
agreed with Berringer “that the first and nost inportant thing
to do was to get a” transcript of appellant’s crimnal trial
and “Steele assured Berringer that Steele would order the
Transcript imediately and that Steele should have a copy within
a few weeks.” Steele further advised Berringer that he would
nmneet with Judge Howe and the prosecutor to ascertain the
| ocation of the fourteen mssing exhibits. Berringer told
Steele that Lyons was hostile in response to Berringer’s
recomendation that he nove for a new trial based on ineffective
assi stance of counsel. Consequently, Steele advised Berringer
that he would note the appeal. Berringer, in turn, assured
Steele that his aunt, Ruth Walsh, would furnish any additiona
noney on Berringer’s behalf if needed for the appeal.

The following day, Decenber 29, 1994, GCentile brought
Berringer an engagenent letter, a copy of the nmotion for new

trial filed by Lyons, and a copy of the anended notion for new
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trial that appellees had filed that day. The letter, which was
signed by Steele, said, in relevant part:

Thank you for asking us to represent you in the

crimnal matter pending before Judge Howe. It is a
very interesting case. | think we devel oped sone good
ideas in our discussion |ast night. | have visited

Stewart Lyons and |left a nessage with Bruce Penczek[,
a certified public accountant,] in order to nake
arrangenents to neet with him to discuss preparation
of a financial analysis.

| am operating under the assunption that

Ruth [Walsh] will issue a $20, 000.00 check to ny firm
Ce | will deposit the $20,000.00 in our escrow
account and bill against it at the rate of $180.00.00
an hour for ny tinme and $135.00 an hour for M ke
Gentile.

| will delegate the primary responsibility for the
financial investigation, organization, and conpilation
to Bruce Penczek. This should help to keep the hourly
rates and costs down and enhance the quality of the
wor K. | wll pay Bruce Penczek his retainer out of
the noney we are holding in our escrow account. \%%
plan is to obtain from Stewart Lyons the various
records he has, let Bruce Penczek review those, and
have Bruce neet with you

W will send detailed nonthly billing statenments
with a description of our services and the expenses
incurred. Interest will be charged at the annual rate

of 12% on unpai d bal ances over 30 days.

You will be responsible for reinbursing us for al
advanced expenses that we make such as expert fees,
trial transcripts, photocopying, conputer research,
hand- del i veri es, over ni ght mai | , | ong- di st ance
t el ephone, and other expenses incurred up to the date
of receipt of your witten notice.

W reserve t he right to wi thdraw from
representation for good cause such as your refusal to
cooperate wth our office or your failure to maintain
an account in good standing. The firm wll not
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di scontinue |egal services w thout giving you notice.

* * *

Qur undertaking is to represent you in regard to
the reduction of bail, the notion for new trial, and
t he sentencing before Judge Howe. This agreenent does
not include an appeal of the conviction.

If you are in agreenent with the above, would you

pl ease sign the copy enclosed herein and return it to

ne. A sel f -addressed envelope is enclosed for your

conveni ence.
(Enmphasi s added).

Appel l ant was dissatisfied with the terns of the agreenent,
and advised Gentile that Steele should prepare a revised
engagenent letter to reflect the followmng: (1) hourly rates of
$170 and $125 for Steele and Centile, respectively, in
accordance with discussions during the Decenber 28 neeting; (2)
filing a notice of appeal by appellees, wth appellees to
contact Ruth Walsh if additional funds were required; and (3)
Berringer did not want Steele to expend funds on retaining Bruce
Penczek to conduct a financial anal ysi s. Nevert hel ess,
Berringer signed and dated the engagenent |etter on Decenber 29,
1994, 5 al t hough none of the requested changes had been nade.

The anmended notion for new trial repeated the first five

paragraphs of the original not i on, renunbered the sixth

5> Appellant included an unsigned copy of the letter as
exhibit to his conplaint. |In support of their notion, appellees
i ncluded a signed, dated copy of the letter.
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paragraph as new paragraph 7, and added the following, in part:

6. That, as a third ground, the court erred in
evidentiary rulings including the exclusion of
evi dence rel ated to t he Def endant’ s | ack of

conceal ment, the absence of Jloss on the part of

[ NCRC], proof that the paynents were authorized, that

persons other than the Defendant held a majority

interest in the corporation, and possible bias on the

part of prosecution wtness Joanne Hardy and i ncl udi ng

the denial of Defendant’s notion in limne to exclude

evidence of $91,042.00 paid to E& Enterprises in

1991. Error by the court is a ground for granting a

new trial. [GCtation omtted.]

Steele met with Berringer again on January 6, 1995, and told
Berringer that he would revise the engagenent letter and submt
it to Berringer for his review and signature. Steele also
advi sed appellant that the transcript of the crimnal proceeding
had been ordered and that it would cost approximately $5,000.
Steele also indicated that he was then preparing a notice of
appeal, which would be filed shortly. On the same day, Dr.
Ellen MDaniel, a forensic psychiatrist, interviewed appellant,
notw t hstanding that he never approved the retention of Dr.
McDani el . Moreover, Berringer never received any information
concerning the results of Dr. MDaniel’s interview.

Steele next nmet wth Berringer on January 19, 1995.
Berringer again conplained about the use of Penczek, requested
a revised engagenent letter, and inquired as to the notice of

appeal . Steele indicated that if Gentile had not already done

so, the appeal would be noted |ater the sane day. He also said

-10-



that he would bring a revised engagenent letter with him the
following day. Although Steele visited Berringer on January 20,
1995, Steele did not bring an anmended engagenent |etter. He
al so inforned appellant that he had not yet received a copy of
the trial transcript, but would nake certain that appellant
received a copy of the notice of appeal. Steele further
suggested that their efforts were best focused on the notion for
new trial because, in Steele s opinion, Judge Howe would Ilikely
i npose a substantial sentence.

At a neeting on January 26, 1995, Steele told Berringer that
Centile had not filed an appeal because CGentile believed it was
a waste of tinme. Furthernore, Steele indicated that he had net
with Judge Howe and the prosecutor, and was waiting to hear
about the m ssing docunents. Steele also indicated that his
office would deliver the trial transcript to Berringer the
fol |l ow ng day.

According to the conplaint, Steele and Gentile telephoned
Berringer's wife, the attorneys representing NCRC (which was
then purportedly controlled by the Hardys), and other attorneys
who had assisted in the “illegal takeover” of NCRC These
communi cations were evidenced by an item zed invoice from the
Firm to Wal sh. Berringer conplained that appellees “waste[d]

time and noney” calling his wfe, and expressed his displeasure

-11-



with appellees’ decision to communicate with counsel retained by
“adverse” parti es.

During a neeting between Steel e and Berringer on January 30,
1995, Steele advised Berringer, inter alia, that: (1) he had not
acted to secure the transcript from the crimnal trial; (2)
after conversing with *“adverse” counsel, he was persuaded of
Berringer’s guilt; (3) he was convinced that Berringer would
receive a substantial prison sentence unless Berringer could
convince Walsh not to pursue stock ownership clains against
NCRC, and unless Berringer and Walsh agreed not to sue the
attorneys who assisted in the takeover of NCRC by the Hardys and
Schmdt; (4) if Walsh and Berringer agreed not to sue “everyone
i nvolved with the takeover of NCRC', then the only hope would be
to ask Judge Howe to reduce any sentence in |ight of appellant’s
psychol ogi cal problens and agreenment to house arrest; and (5) he
had filed a sentencing nenorandum on Berringer’s behalf on
January 27, 1995, without first consulting with appellant.

Al though the conmplaint indicates that Berringer never
received a copy of the sentencing nenorandum a copy was filed
in support of the nmalpractice action. The menmorandum first
traced appellant’s personal background and enploynment history.
It also detailed Dr. MDaniel’s recommendation that appellant

engage in counseling for at |east one year, and indicated that

-12-



appellant was “willing and able to begin this as soon as he is
permtted to attend the counseling sessions at Dr. MDaniel’s
offices.” Additionally, appellant was to participate in a
community service program for the honeless through a church in
Baltinore. Moreover, the nenorandum reported that appellant had
been offered enploynment as a sales executive with the Best
Ri bbon Corporation and that his hours would be 8:30 a.m to 6:00
p.m, requiring his absence from home from 7:30 a.m to 7:00
p. m Appel l ees’ interpretation of the sentencing guidelines,
reflected in the menorandum revealed that appellant could be
sentenced to six nonths of probation.

The nenorandum al so indicated that appellant was invol ved
in Chapter 11 bankruptcy proceedings. A report produced by
Penczek was attached to the nenorandum analyzing Berringer’s
financial situation in light of the bankruptcy and the judgnent
rendered in the Hardys’ wongful discharge action. The
menor andum cont i nued:

In addition, counsel for the defendant have been
informed that NCRC has settled its suit against their
former accountants for an anount in excess of
$300, 000. As the Conplaint in that nmatter indicates

the bulk of the conpensatory relief sought was for
$240, 000 which defendant Berringer diverted from the

conpany. The remainder of the conpensatory relief
sought in that case was for the fees paid to the
account ant s. In addition, counsel for the defendant
have been informed that NCRC obtained a settlenent in
excess of $500,000 in its litigation against its

former attorneys.
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It is suggested that the defendant be required to
stay within the State of Mryland during the initial
period of his enploynent and only be permtted to
travel outside the State of Maryland with the specific

appr oval of the probation officer. Wile the
defendant’s earnings would I|ikely be higher if he
could travel, perhaps he should denonstrate his

ability to perform conditions of counseling, community
service, and enploynent specified above before being
permtted to travel outside the state. Addi tionally,
the Court nmay want to restrict the defendant’s
mobility by inposing home detention or by using a
private nonitoring system that would report directly
to the probation officer but be paid for by the

def endant .
CONCLUSI ON
It is submitted that a conbination of the
condi tions suggest ed above will restrict t he

defendant’s freedom wthout elimnating his ability to
earn an incone and to begin to pay significant debts
that he owes. It permits the extent of his freedom
and inconme-producing ability to increase as he
denonstrates his commtnent to the conditions of
counseling and community service and to the terns of
monitoring and following a precise schedule and
itinerary. A goal of this plan is to make the
def endant nore aware of the weaknesses and faults and
m spl aced values that contributed to his undoing. A
further objective is to prevent him from engaging in
simlar conduct in the future. The defendant agrees
with this analysis and recomendation and has
aut hori zed undersigned counsel to speak for him He
recogni zes the wsdom of |Ilistening and remnaining
silent at this tine.

On January 31, 1995, shortly before the hearing, Berringer
and Steele nmet again. Steele advised Berringer that he had not
received the transcript from appellant’s crimnal trial and was
not prepared to defend the anmended notion for new trial.

Additionally, Steele indicated that he would not note an appeal
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of the crimnal convictions after the hearing on January 31,
1995, because of insufficient funds.

The hearing on appellant’s anended notion for new trial, and
sentencing, proceeded as scheduled on January 31, 1995. The
court rejected the *“first ground”  of error alleged in
appel lant’s anended notion, concerning the alleged bias of a
juror against M. Staab. The follow ng discussion is relevant:

THE COURT: Al right. It’s the Defense Mdtion for
New Tri al .

MR. STEELE: Yeah.
THE COURT: You may proceed.

MR, STEELE: Yes, ma’am  Your Honor, in regard to the

Motion for New Trial, uhm I, | primarily want to
submit on virtually everything except the issue
involving the juror; | think we can discuss. And
she’s in the courtroomright now But | don't want to
wai ve any of the points that we ve made. | haven’'t
been able to secure a transcript and | didn’t think it
was prudent to spend npbney on a transcript. Frankl vy,
your Honor, | thought it was nore prudent to, to get
prepared for sentencing. And, as a consequence, we
haven’'t, uhm you know, read over the record. Uhm

in, on the issue regarding the, the juror, we’'ve nade
sone inquiries. Today was the first day we were able

to talk with her. And perhaps we can state for the
record what —
[ PROSECUTOR] : | believe we can, your Honor. | can —

this is Denise Shipow ck, the Juror No. 3 or 4. I
don’'t recall.

THE COURT: No. 3.
[ PROSECUTOR] : Specifically, Defense counsel’s nade

several allegations with regard to Mss Shipow ck’s
know edge of M ss Maria Staab.
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THE COURT: M hmm

[ PROSECUTOR]: My understandi ng, and pl ease correct ne
if I"’'mwong, ny understanding is apparently they were
nei ghbors or are nei ghbors —

M5. SH PON CK: Are.

[ PROSECUTOR] : — or sonet hi ng. Are nei ghbors. But ny
understanding from speak[ing] wth Mss Shipowck is
that she had no know edge of that, whatsoever. And,
as the Court will recall, Mss Staab never testified

MS. SH PONCK: The —
THE COURT: Ri ght.

[ PROSECUTOR] : She had no recollection. No, she did
not recognize the nane or, obviously, the person of
Mss Staab during the course of this trial.
Apparently, it was with regard —

M5. SH POW CK: Juror —

[ PROSECUTCR] : — when she went after the verdict on
t hat day, M ss Shipow ck went honme and, for the first
time, was obviously able to discuss the case with her
famly. At that time, | believe her son nentioned or
heard, was hearing the story, her son nentioned, oh,
nmom is that the Maria Staab that lives up the street?
At first Mss Shipow ck thought, oh, I don’t think so.
Utimately, it turns out it was a wonan that she knew
but, apparently, Mss Shipowi ck, even in |ight of
that, had no hard feelings or whatever about M ss

St aab. And, again, because it was all after the
trial, | don't foresee that it had any bearing on the
trial, whatsoever. Mss Shipowick can certainly

correct any-, anything that I may have said.
M5. SHIPONCK: That’'s, that’'s accurate, your Honor.
THE COURT: Al right. M. Steele?

MR. STEELE: |’ m satisfied with that statenent, your
Honor. And | int-, interviewed the juror, also, prior
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to the proceedi ngs today.

THE COURT: |’ve read carefully the [case of Burkett
v. State, 21 MI. App. 438 (1974)]. And the test where
a juror would fail to respond to a voir dire inquiry
is left to the sound discretion of the trial judge
unl ess, A, act ual prejudice to the accused is
denmonstrated or, B, wthheld information in and of
itself gives rise to a reasonable belief that
prejudice or bias by the juror against the accused is
likely. And, so, M. Steele, if you want to argue
either or both of those points, | wll certainly
entertain an argunent.

MR. STEELE: You, your Honor, | don't believe it would
be fruitful to argue the point further. I, 1 talked
with the wtness this norning. The thing | was
primarily —

THE COURT: That’'s not —

MR. STEELE: |’m sorry. The juror the juror/wtness,

the thing I was primarily concerned with was that she

had heard the nane Staab, didn’t make further inquiry,

didn’t raise her hand and didn’t do anything about it.

What she has told us today negates that.

THE COURT: Ckay.

MR. STEELE: So if she were to testify, | don’t think

|’d have a factual foundation [to] nmake the argunent

your Honor. | did feel that | had an obligation to

pursue the inquiry. It had been raised by prior

counsel, and, and we raised it, as well.

The *“second ground” for new trial concerned appellant’s
entitlement to nonies in excess of what he allegedly stole from
NCRC. The hearing transcript reveals that Steele attenpted to
proceed directly to the “third ground,” w thout addressing the

second. Nevertheless, after reiterating the argunent underlying

the second ground, the court asked Steele if he had "any
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addi ti onal

the court

argunent.” Wen Steele responded in the negative,

denied the notion on that basis. The third ground

all eged that the court erred in excluding certain evidence and

in denying appellant’s nmotion in limne to exclude evidence of

paynment s

pertinent:

made to E& in 1991, The followng colloquy is

MR. STEELE: You, your Honor, we raised issues insofar
as evidentiary --

THE COURT: Ri ght.

MR. STEELE: — obj ecti ons. Particularly on financial
i nformation.

THE COURT: Ri ght.

MR. STEELE: Uhm the Court, you know, denied the
adm ssion into evidence of those exhibits during the
course of the trial. |, |I've reviewed them

THE COURT: M hmm

MR. STEELE: I, 1've reviewed them You know, | woul d

conti

nue to say that the Court should have admtted

them and that our client was prejudiced because they
weren't admtted. But | think that the Court would
really have to recognize or to concede that she was in
error at the tinme that she nade those, these rulings.
| mean, | don’t, as | said, we do not have the
transcript, so |l amnot in a position to argue in any
great detail those points. I have reviewed those
exhibits, and |’ve reviewed the exhibits that were
admtted and | think | understand the nature of why

the Defendant wanted them in and why the Court ruled
the way the Court did, your Honor.

* * *

THE COURT: . . . [Alnything further on that other than

what

you’ ve said today[ ?]
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MR. STEELE: . . . 1 don't have anything further to,
to add than what, what we’ve said in the notion.

The court rejected the third argunent. After Steele
i ndi cated that appellant had no other grounds, the court denied
the newtrial notioninits entirety.

During the sentencing phase of the hearing, Steel e
el aborated upon the points addressed in the sentencing
menor andum Wth respect to the proposed counseling, Steele
sai d:

We have cone to agreenment anong ourselves as things,

as to the various things that he would be willing to
do and that we think would be constructive for himto

do in the next year or two years. First of all is
counsel i ng. I, | asked Dr. MDaniel [to] see the
Def endant and evaluate him She is wlling to
continue to work with himas far as the counseling is
concer ned. | think that the Defendant has suffered
from too nuch optimsm too nuch sal esmanship, a, you
know, lack of a hold on, on reality. And I, and | do

have sonme concerns that, wthout exam ning hinself,

and getting professional exam nation, evaluation and

counseling that a psychiatrist could give . . . him

that he <could get hinself again 1in, you Kknow,

financial difficulties simlar to what, you know,

br ought about this case.

In the nmalpractice conplaint, Berringer alleged that he
advised Steele that he wanted to address the Court at
sent enci ng. Neverthel ess, the record at sentencing reflects
t hat appellant declined to allocute. The follow ng exchange is

rel evant:
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THE COURT: . . . Does M. Berringer wish to address
the Court today by way of allocution?

MR. STEELE: Your Honor, we’ve spoken about this and,
very frankly —and | trusted in our nmeno | think sone,
one of the things that has gotten himinto difficulty

is he's, talks too nuch. And I've . . . advised him
that | think it’s in his best interests not to, to
speak today, but to . . . accept what we have said on

his behalf. Uhm do you agree with that?
[ BERRI NGER]: Yes, sir.

THE COURT: So you — he waives his right of
allocution; is that correct?

MR. STEELE: That's correct, your Honor.

THE COURT: kay.

MR. STEELE: You understand that?

[ BERRI NGER] :  Yes.

Thereafter, the court merged appellant’s fraudul ent
m sappropriation conviction wth +the theft conviction and
sentenced Berringer to fifteen years of inprisonnment, with all
but three years suspended, and credit for forty-three days of
time served. Appel lant was to be incarcerated for the first
year of his sentence and, in accordance with Steele’ s proposal,
he was then to be placed in honme detention for two years.
During that period, appellant would be permtted to work, attend
weekly religious services, and participate in counseling.
Additionally, the court ordered appellant to pay restitution of

$227,191.25 to NCRC “during [appellant’s] seven-year period of

-20-



probation.”®

On May 1, 1995, Steele filed a notion for nodification and
reduction of sentence, as well as another notion for new trial
pursuant to Ml. Rule 4-331(b), (c). Both notions were denied

No appeal was filed as to the conviction or post-trial notions.

By letter dated August 18, 1995, Steele notified Berringer
that appellees intended to wthdraw their appearance. The
letter stated: “I remain interested in assisting you, but at
the present tine we are approximtely $15,000.00 in the hole.”
Judge Howe granted appellees’ notion.

On Novenber 15, 1995, appellant appeared before Judge Howe
on a charge of violation of probation. Al t hough sonewhat
unclear from the record, it appears that the alleged violation
included a series of threatening tel ephone calls to the Hardys.
Not wi t hst andi ng Berringer’s steadfast denial of any wongdoing
the court found appellant in violation, revoked his probation,
and inposed the entire fifteen-year sentence. Appel l ant’ s

subsequent appeal was dismssed for failure to prosecute.

¢ Although wunclear from the record, the circuit court
appears to have relied on M. Code (1957, 1996 Repl. Vol, 1999
Supp.), Art. 27, 8 641A(a) (“Art. 27"), in setting the seven-
year probationary period. Section 641(a)(4) provides that, “if
t he defendant consents in witing, the court may grant probation
in excess of 5 wyears, but only for purposes of nmaking
restitution.”
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Thereafter, on Decenber 6, 1995, Berringer applied for review of
his sentence by a three-judge panel. On My 22, 1996, the panel
uphel d the sentence.

Appel lant filed a petition for post conviction relief on
Novenber 5, 1996, which was heard and deci ded by Judge Brennan.
The petition was prem sed on the alleged ineffective assistance
of appellant’s trial counsel. In his opinion and order of
August 25, 1997,7 Judge Brennan found that Lyons’s representation
of Berringer “was below objectively reasonable standards as
measured against prevailing professional nornms” and resulted in
“actual prejudice.” Accordingly, the court granted the petition
and awarded a new trial. On Septenber 24, 1997, the State
responded by applying to this Court for |eave to appeal the
or der.

VWile the State’'s application was pending in this Court,
appellant instituted the |[egal mal practice action against
appel l ees at issue here. On January 30, 1998, through Nat hani el

E. Jones, Jr., Esquire and Jones’s firm (collectively, “Jones”),?

” The opinion and order was attached as an exhibit to the
mal practice conplaint. It recounts facts that we have included
in regard to the violation of probation and events subsequent to
it.

8 Jones represented appellant in April 1997, at a hearing
before Judge Brennan on appellant’s post conviction petition.
Between the time appellees withdrew from the case and Jones

(continued...)
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appellant filed a five-count conplaint. The first three counts,
directed at Steele, Centile, and the Firm alleged breach of
contract (Count 1); negligent representation (Count 1I1); and
breach of fiduciary duty (Count 111). An additional count,
| odged against the Firm asserted negligent supervision (Count
V). Count V alleged intentional msrepresentation by Steele
and Gentile.

Al t hough segnmented into separate counts, the conplaint was
prem sed principally on the followng failings: (1) appellees
did not adequately prepare to argue appellant’s notion for new
trial and presented a defective argunent at the hearing on that
notion; (2) appellees presented positions to the court regarding
sentencing of which appellant had not been previously advised
and which were contrary to appellant’s instructions; (3)
appellees did not file a petition for bail or arrange a bail
hearing; and (4) appellees failed to note an appeal of
Berringer’s crimnal conviction. Count V also included sixteen
all eged false representations made by either Steele or Gentile
in the course of representation. In addition, the alleged
damages Berringer sustained as a result of each count were

identical, and incl uded:

8(...continued)
began representation, appellant was represented by other
counsel
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(1) the loss of $20,000.00 paid to [the Firm; (2) the
| oss of [Berringer’s] enploynent and |oss of incone
due to his incarceration for twenty eight nonths and
cont i nui ng; (3) being wongfully incarcerated in
Maryl and prisons and having lost his liberty for 28
mont hs and continuing and; (4) the loss of his wfe
and child after 7 years of marriage due to his being
incarcerated for over 28 nonths; (5) nental and
physical pain and anguish, and (6) professional and
personal ruin.

Appel | ees responded by filing a notion to dismss or, in the
alternative, for summary judgnment, stating, in pertinent part:

1. Plaintiff cannot mintain a claim against
Def endants based on their alleged failure to file an
appeal because Defendants specifically declined to
undertake the representation of Plaintiff with respect
to an appeal of his crimnal conviction. The
Plaintiff, by contract concurred.

2. Plaintiff cannot mintain a claim against
Def endants based on alleged inadequate representation
at the January 31, 1995 hearing on the notion for a
new trial and the sentencing as any such claim
necessarily constitutes an inpermssible attack on
Def endant’s trial strategy.

3. Plaintiff cannot maintain any of the clains
set forth in the Conplaint because he cannot
denmonstrate that any act or omssion on the part of
Def endants proxi mately caused hi m any danmage.
4, Plaintiff cannot naintain any of the clains
set forth in the Conplaint because he failed to obtain
post convi ction relief agai nst of [ sic] t he
Def endant s.
Appel lant filed an opposition to appellees’ notion, to which
appel l ees replied. Thereafter, on COctober 26, 1998, appell ant
filed: (1) a “Surreply to Defendants’ Reply to Plaintiff’s

Qpposition to Mdtion to Dismss, or in the Alternative, Mtion
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for Summary Judgnment” (the “Surreply”), and (2) a “Supplenenta
Surreply to Defendants’ Reply to Plaintiff’s Qpposition to
Motion to Dismss, or in the Alternative, Mtion for Sunmmary
Judgnent” (the “First Supplenental Surreply”).

The First Supplenmental Surreply was evidently intended to
update the circuit <court on the status of the State's
application for leave to appeal the order of August 26, 1997
granting a new trial. In an unreported opinion, a panel of this
Court granted the State’s application. State v. Berringer, No.
212, Sept. Term 1997 (filed Sept. 29, 1998) (“Berringer 17).
There, we said that “[t]o denonstrate ineffective assistance of
counsel, a defendant nust show that: ‘(1) counsel’s perfornmance
was deficient, and (2) the deficient performance prejudiced the
defense.”” 1d., slip op. at 1 (quoting Harris v. State, 303 M.
685, 696 (1985)). Because we concluded that the prejudice prong
had not been established, slip op. at 8 we granted the State’'s
application and vacated the order granting a new trial. | d.
Appended to the First Supplenental Surreply was a draft copy of
the nmotion for reconsideration that appellant intended to file
in this Court.

The circuit court (Daniels, J.) held a hearing on appellees’
motion for summary judgnment on October 26, 1998. It reserved

ruling and, by letter dated Novenber 23, 1998, infornmed counsel
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The Plaintiff's [sic] argue that the favorable
judicial ruling on M. Berringer’s Conplaint For Post
Conviction Relief, at the very |least, generates a
material dispute as to the facts in this case. That
argunent has sone allure. Accordingly, | propose that
| hold Defendant’s Mdtion for Sunmary Judgnent sub
curia pending the outcome of the State' s appeal of
Judge Brennan’s grant of post conviction relief.

Appellant file a notion for reconsideration of this Court’s

decision in Berringer | on CQOctober 29, 1998, and a copy was
attached to a “Second Supplenental Surreply,” filed in the
circuit court on Cctober 30, 1998. In a “Third Suppl enment al

Surreply to Defendants’ Reply to Plaintiff's Opposition to
Motion to Dismiss, or in the Alternative, Mtion for Summary
Judgnent” (the “Third Supplenental Surreply”), filed on Decenber
30, 1998, appellant advised the circuit court that this Court
had denied reconsideration and that a petition for certiorari
was pending in the Court of Appeals. By letter of January 28,
1999, appellant’s attorney advised the court that certiorari was
denied on January 14, 1999. In addition, appellant’s counsel
sai d:

[NNotwithstanding the Court of Appeals’ denial of

Berringer’s Petition for Wit of Certiorari, Berringer

still has the right to, and fully intends to, file a

petition for wit of habeas corpus in the United

States District Court for the District of Maryland,

asserting as the bases for relief essentially the sanme

bases asserted in support of his State Petition for

Post Conviction Relief. Accordingly, given the

avai lability of this federal renmedy to Berringer,

Def endants’ position that Berringer has not been
granted post-conviction relief has not been fully
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resolved, and thus, the purported absence of such
relief cannot serve as a basis for granting
Def endants’ Motion for Summary Judgnent.

The record does not reflect that appellant thereafter filed a
petition for habeas corpus relief. But, appellant advised us in
his brief that the habeas petition was filed after the circuit
court issued its ruling on April 14, 1999, and that the matter
was still pending when the briefs were filed with this Court.

In its ruling of April 14, 1999, the <court treated
appellees’ notion as one for sunmary judgnent, see MI. Rule 2-

322(c), and relied on our opinion in Berringer 1. The court

found several facts as undi sputed:

1. The Anended Motion For A New Trial, filed by the
Def endants on behalf of the Plaintiff, was heard and
di sposed of on the date of the Plaintiff’s sentencing
by Judge Howe, January 31, 1995.

2. The Plaintiff was aware that the Defendants *“had

decided not to file for an appeal ‘after today’'s

hearing’ ‘because he was out of noney;’”. Conpl ai nt
, Paragraph 46(c), page 22.

3. Plaintiff contends that his trial counsel
commtted nunerous delicti which resulted in an
unjustified verdict of guilty in the underlying
crimnal case. Complaint . . . , paragraphs 11
t hrough 22, pages 8 through 12.

4. In its opinion vacating the grant of post
conviction relief, the Court of Special Appeals found,

Not hing that the hearing judge said or that
M. Berri nger has said in his reply
application has shown that defense counsel’s
actions caused any prej udi ce to \V/ g
Berringer’s defense. Because no show ng has
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been made t hat def ense counsel ' s
representation prejudiced the defense, no
basis exists to rule that the defense
counsel rendered ineffective assistance.
[Berringer |, slip op. at] 8.

The court then turned to its conclusions of |aw, stating,
in part:

1. Plaintiff argues that a genui ne dispute exists
as to whether or not the Defendants had undertaken the
responsibility of noting an appeal in Plaintiff’'s
crimnal case. Assum ng arguendo that such a dispute
does exist, there is no dispute that the Plaintiff
knew of the Defendants’ decision not to note an appeal

as early as January 26, 1995. Because the Plaintiff
knew of the Defendants’ decision not to note an appeal
as of that date, it was then incunbent upon the

[Plaintiff] to take whatever neans were necessary to
file the Notice of Appeal on his own behalf. By rule,
he had thirty days from the date of the sentencing,
January 31, 1995, wthin which to note his appeal.
The Court concludes that the failure of the Plaintiff
to cause a Notice of Appeal to be filed, after having
been so apprised, anmounts to contributory negligence
and a failure to mtigate contract danages as a nmatter

of | aw.
2. Plaintiff asserts that the Defendants were
negligent in failing to raise all instances of

i neffective assistance of trial counsel at the hearing
on Plaintiff’s Mtion for New Trial before Judge Howe.
[Berringer |] eviscerates this argunent. Because the
Court of Special Appeals ruled that Plaintiff failed
to prove that trial counsel had prejudiced his case in
any way, the Court concludes as a matter of |aw that
had the Defendants, in this case, raised the issue of
i neffective assistance of counsel before Judge Howe,
she would have, and should have, denied Plaintiff’s
Motion For New Trial. In essence, [Berringer 1]
precludes a finding that the Defendants in this case
were negligent in not raising the deficiencies of
trial counsel because trial counsel did nothing to
prejudice the Plaintiff’s crimnal defense.
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: The Plaintiff . . . argued the issue of
ineffective assistance of trial counsel before the
Court of Special Appeals w thout success. That ruling
should bar him from attenpting to obtain the opposite
result in his civil case.

* * *

A significant nunber of states have held that a
successful ruling in a post conviction proceeding is
a precondition for bringing an attorney nmalpractice
case. Likew se, a nunber of courts have precluded the
prosecution of legal malpractice clainmns against a
trial attorney by a convicted defendant who has been
unsuccessful in obtaining post conviction relief.

* * *

This Court fully anticipates the Plaintiff wll
question the applicability of a rule of law barring
him from bringing an action for nalpractice against
the Defendants in this case when the Court of Specia
Appeals passed judgnent only on his clains of
i neffective assistance on the part of trial counsel in
the crimnal case. The Court responds by pointing out
that Plaintiff’s only allegation of negligence, aside
from the failure to note an appeal, was Defendant’s
failure to argue the deficiencies of trial counsel

before Judge Howe. Because the Court of Special
Appeals has found Plaintiff’s clains of ineffective
assistance of trial counsel to be groundless, ipso

facto, there can be no negligence for failing to argue
t hose deficiencies before Judge Howe.

(Gtations omtted) (footnotes omtted).

Consequently, the court granted summary judgment in favor
of appell ees. Berringer’s subsequent notion to alter or anend
j udgnent was deni ed.

We shall include additional facts in our discussion.
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STANDARDS OF REVI EW

“Summary judgnent is appropriate where there is no genuine
di spute of material fact and the noving party is entitled to
judgnment as a matter of law.” King v. Board of Educ., 354 M.
369, 376 (1999); see M. Rule 2-501(e); Philadel phia Indem Ins.
Co. v. Maryland Yacht Cub, Inc., 129 M. App. 455, 465 (1999);
Tennant v. Shoppers Food Warehouse Md Corp., 115 Ml. App. 381,
386 (1997). In reviewing the circuit court’s grant of summary
judgnent, we evaluate “the sanme material from the record and
decide[ ] the sane legal issues as the circuit court.” Lopat a
v. Mller, 122 M. App. 76, 83, cert. denied, 351 M. 286
(1998).

In order to proceed to trial, the non-nbving party must
first produce evidence of a disputed material fact. See
Scroggins v. Dahne, 335 M. 688, 691 (1994); Wankel v. A&B
Contractors, Inc., 127 M. App. 128, 156, cert. denied, 356 M.
496 (1999). A material fact is one that will alter the outcone
of the case, depending upon how the fact-finder resolves the
di spute. King v. Bankerd, 303 M. 98, 111 (1985); Faith v.
Keefer, 127 M. App. 706, 734, cert. denied, 357 Md. 191 (1999).
In opposing the notion, the non-noving party mnust present nore
than “nmere general allegations which do not show facts in detail
and with precision.” Beatty v. Trailmaster Prods., Inc., 330
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Md. 726, 738 (1993). Moreover, the court views the facts, and
all reasonable inferences drawmn from the facts, in the [|ight
nost favorable to the non-noving party. Dobbi ns v. Washi ngton
Suburban Sanitary Conmmin, 338 M. 341, 345 (1995); Electronics
Store, Inc. v. Cellco Partnership, 127 M. App. 385, 395, cert.
deni ed, 356 Ml. 495 (1999).

Wen there are no disputes of material fact, the court may
resolve the case as a matter of law. See Ml. Rule 2-501(e). In
reviewing the trial court’s decision, we deternm ne whether the
court reached the correct legal result. Beatty, 330 Ml. at 737.
Cenerally, we review an award of sunmary judgnent “only on the
grounds relied upon by the trial court.” Bl ades v. Wods, 338
Md. 475, 478 (1995). But, “[i]f the alternative ground is one
upon which the circuit court would have had no discretion to
deny summary judgnent, summary judgnent may be granted for a
reason not relied upon by the trial court.” Davis v. Goodnan,
117 M. App. 378, 395 n.3 (1997) (citing Blades, 338 M. at
478); accord Suburban Hosp., Inc. v. Mryland Health Resources
Pl anning Conmmin, 125 M. App. 579, 587 n.1, cert. granted, 354
Mi. 570 (1999). When a notion is based solely *“upon a pure
i ssue of law that could not properly be submtted to a trier of
fact,” then “we wll affirm on an alternative ground.” Davi s,
117 Md. App. at 395 n. 3.
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W review a circuit court’s denial of a notion to alter or
anend judgnent on an abuse of discretion standard. Friends of
the Ridge v. Baltinore Gas & Elec. Co., 120 M. App. 444, 490
(1998), vacated on other grounds, 352 Ml. 645 (1999). “We wll
find an abuse of discretion only if ‘the ruling either does not
logically follow from the findings upon which it supposedly
rests or has no reasonable relationship to its announced
obj ective.’” Scamardella v. Illiano, 126 M. App. 76, 91
(quoting North v. North, 102 M. App. 1, 14 (1994)), cert.
deni ed, 354 Md. 115 (1999); cf. In re Adoption/ Guardianship No.
3598, 347 M. 295, 312 (1997) (“Questions within the discretion
of the trial court are ‘nuch better decided by the trial judges

than by appellate courts . (citation omtted)).

DI SCUSSI ON
l.
Appel l ant conplains that, in awarding summary judgnent, the
circuit court incorrectly relied on his failure to obtain post

conviction relief of his crimnal conviction.® Referring to our

® In common parl ance, “post conviction” ordinarily refers to
proceedings initiated pursuant to Art. 27, § 645A In this
opi nion, however, our use of the term refers generally to
various |egal proceedings that occur subsequent to trial,
i ncludi ng appeal s, habeas corpus, and statutory post conviction
pr oceedi ngs.
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decision in Fischer v. Longest, 99 MI. App. 368, cert. denied
335 Md. 454 (1994), appellant avers that Maryland jurisprudence
does not require a crimnal defendant to obtain post conviction
relief prior to initiating a |legal malpractice action against a
former defense attorney.? Appel l ees counter that post
conviction relief is a necessary predicate to the maintenance of
a | egal mal practi ce sui t by a crim nal def endant .
Al ternatively, appellees suggest that Berringer's failure to
obtain such relief precludes him from establishing proximte
causation, a necessary elenent to a legal malpractice claim

The elenments of a legal malpractice action in a civil case
i ncl ude: (1) the enploynment of the lawer, (2) the lawer’s
negl ect of a duty, and (3) loss to the client proximtely caused
by the neglect of duty. Thomas v. Bethea, 351 M. 513, 528-29
(1998); Cavacos v. Sarwar, 313 M. 248, 253 (1988); Kendall wv.
Rogers, 181 Ml. 606, 611 (1943). Focusing on the third el enent
in Fishow v. Sinpson, 55 Ml. App. 312, 323 (1983), we said that
unless the client “has a good cause of action against the party

proposed to be sued, the first party loses nothing by the

10 Berringer further asserts that the denial of his petition
for post conviction relief, which was premsed on ineffective
assi stance of counsel, had no relation to whether (1) the notion
for new trial would have been granted, or (2) an appeal would
have resulted in a vacation of the crimnal judgnments against
him and a new trial. For the reasons that follow, we consider
it unnecessary to address these contentions.
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conduct of his attorney even though the latter were guilty of
gross negligence.” In support of this statenment, we cited the
case of N osi v. Alello, 69 A 2d 57, 60 (D.C. 1949). There, the
court expl ai ned:

The rule to be applied in a case where an attorney

is accused of negligence in the conduct of litigation

is that such attorney is not liable for negligence if,

notw thstanding the negligence, the <client had no

cause of action or neritorious defense as the case may

be; or that if conduct of an attorney with respect to

[itigation results in no damage to his client the

attorney is not |iable.

See 7A C.J.S. Attorney & Cient § 258 (1980).

Thus, in order to recover, the client nust establish that
he or she probably would have prevailed in the underlying
action, but for the |lawer’s negligence, and that the litigant
was harnmed by the |awyer’s conduct. Cf. R ordan v. Jones, 793
F. Supp. 650, 651 (D. M. 1992) (“[T]he matter for which the
attorney was engaged nust have had sufficient nerit that any
mal practice actually caused danages to the plaintiff. Thi s
requires that the malpractice plaintiff denonstrate nerit in the
underlying claim. . . .” (citing Fishow, 55 Mi. App. at 323)),
aff'd, 989 F.2d 494 (4th Cr. 1993); Brown v. E. W Bliss Co.,

72 F.R D. 198, 200 (D. M. 1976) (stating that, to recover under
a mal practice theory against their attorney, the plaintiffs need

“prove that they had a proper claimand are entitled to damages,
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and further allege and show that their failure to recover on
their claimwas due to the negligence of their attorney”).

But, we are not presented here with a “civil malpractice”
claim I nstead, appellant has charged “crimnal mal practice,”
i.e., legal malpractice arising from a crimnal prosecution.
See Oto M Kaus & Ronald E. Millen, The M sguiding Hand of

Counsel --Reflections on “Crimnal Ml practice,” 21 UCLA L. Rev.

1191, 1191 n.2 (1974) (using the term “crimnal mal practice” to
describe a situation involving “legal nalpractice in the course
of defending a client accused of a crime” and referring to
“civil malpractice” as its counterpart). Until recently, few
so called crimnal nmalpractice cases were found anong the
reported opinions of any jurisdiction. See Kaus & Mallen,
supra, at 1192-93. Nevert hel ess, courts have been increasingly
confronted wth these kinds of cases and have, for reasons of
public policy, expanded the requirenents of a crimnal
mal practice action beyond those of one sounding in civil

mal practi ce. See 3 Ronald E. Mallen & Jeffrey M Smth, Lega

1 For convenience, we have adopted the terns “crimnal
mal practice” and “civil mal practice” as used by Kaus and Ml l en.
Additionally, we wll generally refer to the fornmer crimnal
def endant/present civil plaintiff in a crimnal malpractice case
as the “crimnal plaintiff.”
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Mal practice 8 25.3 (4th ed. 1996 & Supp. 1999)!2; Robert J.

Hof f man, Legal Mal practice in the Crimnal Cont ext : l's

Post convi ction Relief Required?, Fla. B.J., Jan. 2000, at 66.
Many courts hold that successful post conviction relief is

a predicate to nmmintenance of a crimnal nmalpractice action.

See, e.g., Shaw v. State, 816 P.2d 1358, 1360 (Al aska 1991)
(“Shaw 1”); Steele v. Kehoe, 747 So. 2d 931, 933 (Fla. 1999);
Johnson v. Schmdt, 719 S.W2d 825, 826 (M. C. App. 1986);
Morgano v. Smth, 879 P.2d 735, 737-38 (Nev. 1994); Carnel v.
Lunney, 511 N E 2d 1126, 1128 (N. Y. 1987); Stevens v. Bipsham
851 P.2d 556, 561 (Or. 1993); Bailey v. Tucker, 621 A 2d 108,
113 (Pa. 1993); G bson v. Trant, No. ML999-00390- COA- R3- CV, 2000
W. 320666, at *2 (Tenn. Ct. App. March 29, 2000) (unreported);
Peeler v. Hughes & Luce, 909 S.W2d 494, 497-98 (Tex. 1995)
(“Peeler 117); Peeler v. Hughes & Luce, 868 S.W2d 823, 831-32
(Tex. App. 1993) (“Peeler 17), aff’d, 909 S . W2d 494 (Tex.
1995); Adkins v. Dixon, 482 S.E. 2d 797, 801 (Va.), cert. denied,
522 U.S. 937 (1997); cf. Heck v. Hunphrey, 512 U.S. 477, 486-87

(1994) (hol ding that “to recover damages for allegedly

unconstitutional conviction or inprisonnment, or for other harm

12 All references to Mallen & Snmith are to the 1996 edition,
unl ess ot herw se i ndi cat ed.
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caused by actions whose unlawful ness would render a conviction
or sentence invalid, a [42 US.C] 8§ 1983 plaintiff nust prove
that the conviction or sentence has been reversed on direct
appeal , expunged by executive order, declared invalid by a state
tribunal . . . , or called into question by federal court’s
i ssuance of wit of habeas corpus” (footnote omtted)).

Several of the sanme jurisdictions, as well as others,
requi re sone showing that the crimnal plaintiff was innocent of
the crimnal charges. See, e.g., Wley v. County of San Di ego,
966 P.2d 983, 991 (Cal. 1998); Gonez v. Peters, 470 S. E. 2d 692,
695-96 (Ga. Ct. App. 1996); Kranmer v. Dirksen, 695 N E. 2d 1288,
1290 (IIl. App. C.), appeal denied, 705 N E.2d 438 (Ill. 1998);
Ray v. Stone, 952 S.W2d 220, 224 (Ky. C. App. 1997); denn v.
Ai ken, 569 N E. 2d 783, 785-86 (Mass. 1991); Morgano, 879 P.2d at
738; Mahoney v. Shaheen, Cappiello, Stein & Gordon, P. A, 727
A 2d 996, 998-99 (N.H 1999); Carnel, 511 NE2d at 1128;
Bail ey, 621 A 2d at 113; Peeler |1, 909 S.W2d at 497; Peeler 1,
868 S.W2d at 831-32; see also Lanb v. Mnweiler, 923 P.2d 976,
979 (ldaho 1996) (setting forth elenents of civil malpractice
and noting that crimnal plaintiff did not dispute that, in a
crimnal nmalpractice action, crimnal plaintiff “nust establish
the additional elenent of actual innocence of the underlying

crimnal charges”); cf. Shaw v. State, 861 P.2d 566 (Al aska
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1993) (“Shaw I1”) (concluding that innocence was relevant, but
hol ding that |awer/defendant nmay raise issue of the crimna
plaintiff’s guilt as an affirmative defense).

Many of the cases that have nmade post conviction relief an
element of a crimnal nalpractice suit rely on public policy
consi derati ons. First, absent relief from a conviction or
sentence, the crimnal plaintiff’s own actions are presunably
the proximate cause of injury. See Shaw I, 816 P.2d at 1361,
Steele, 747 So. 2d at 933; Carnel, 511 N E 2d at 1128; G bson
2000 W 320666, at *6; Peeler 11, 909 S . W2d at 497-98; Peeler
|, 868 S.W2d at 831-32; Adkins, 482 S.E 2d at 801-02. Second,
requiring relief pronotes judicial econony by avoiding the
duplication of Ilitigation in a crimnal nmalpractice case that
was previously litigated and resolved in a post conviction or
appel | ate proceeding. See Shaw I, 816 P.2d at 1361; Steele, 747
So. 2d at 933; Stevens, 851 P.2d at 562; cf. Johnson, 719 S.W2d
at 826 (“If appellant is not successful in his pursuit of post-
conviction relief, then he is barred by collateral estoppel form
pursuing his alleged Ilegal nmalpractice claim?”). Third,
“appel l ate, post conviction, and habeas corpus renedies are
available to address ineffective assistance of counsel.”
Steele, 747 So. 2d at 933; see Mrgano, 879 P.2d at 737 n.3

Fourth, “there is a concern about the Ilitigious persons who
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occupy the tinme of their incarceration by pursuing civil actions
against their former attorneys.” 3 Mallen & Smth, supra, 8
25.3, at 240; accord Shaw I, 816 P.2d at 1361; see Stevens, 851
P.2d at 562-63.

Not all jurisdictions require a crimnal plaintiff to obtain
appel l ate or post conviction relief as a predicate to a crim nal
mal practice action, however. In Krahn v. Kinney, 538 N E 2d
1058 (Chio 1989), the Chio Suprenme Court refused to require
reversal of the crimnal plaintiff’s conviction as an additional
elenment to a crimnal mal practice action, treating crimnal and
civil malpractice clains alike. Id. at 1060-61. Nevert hel ess
the court recognized “that in nost cases the failure to secure
a reversal of the underlying crimnal conviction nmay bear upon
and even destroy the plaintiff’s ability to establish the
el ement of proximte cause.” 1d. at 1062. Mor eover, the Krahn
court acknow edged that collateral estoppel could preclude
litigation concerning “[w hether a conviction resulted from a
def ense attorney’s inconpetence” if the issue was raised in and

determined by a prior post conviction proceeding prem sed on

i neffective assistance of counsel. Id.

The decisions of the Al aska Suprene Court in Shaw |, 816
P.2d 1358, and Shaw 11, 861 P.2d 566, illustrate the thorny
issues that these cases present. The facts wunderlying both
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appeals are identical. John Shaw and a co-defendant were
charged with burglary and |arceny. David Backstrom a public
defender, represented both defendants. Despite Backstroms
statenment to the trial court of a conflict that arose during his
dual representation of the defendants, new counsel was not
provi ded. Both nen were subsequently convicted in March 1973.
Al t hough Backstrom had told Shaw that he would | ater contact him
and file an appeal, he did neither. Prior to sentencing, Shaw
left the jurisdiction. More than six years later, during a
routine traffic stop, an outstanding warrant was di scovered and
Shaw was charged with failure to appear. At a subsequent
sentencing hearing on the burglary and l|arceny convictions, the
trial court suspended inposition of sentence and placed Shaw on
probation. Thereafter, at his trial for failure to appear, Shaw
was convicted and sentenced to three years of incarceration, of
which two years were suspended. While appeal of that conviction
was pending, Shaw was arrested for receiving a stolen handgun
and being a felon in possession of a handgun. The | arceny
charge was | ater dropped and Shaw pl eaded nolo contendre to the
possessi on char ge.

In 1986, Shaw successfully noved to set aside the 1973
convictions on constitutional grounds. Then, in January 1988,

Shaw filed a crimnal mal practice action agai nst Backstrom The
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trial court granted Backstromis notion for sunmary judgnent
based on the statute of I|imtations. Citing public policy
considerations, the Alaska Supreme Court reversed and renmanded

Shaw |, 816 P.2d at 1360-61, 1363. The court held “that a
convicted crimnal defendant nust obtain post-conviction relief
before pursuing an action for legal nmalpractice against his or
her attorney,” id. at 1360, and concluded that the statute of
limtations for a |legal mal practice action does not begin to run
until after the grant of post conviction relief. | d. On
remand, Shaw was required to establish that Shaw s injuries were
proxi mately caused by Backstrom s negligent |egal representation
at trial, and damages. Mor eover, Backstrom had the burden of
proving, by a preponderance of evidence, the affirmati ve defense

that Shaw was guilty of the 1973 burglary and |arceny charges.

In the parties’ second appeal to the Alaska Suprene Court,
the court was asked to consider the relevance of a crimnal
defendant’s innocence in a crimnal malpractice claim against a
former defense |lawer. Shaw I1, 861 P.2d at 569-70. The court
observed that, in the “cases that have addressed the issue of a

crimnal defendant’s guilt, the vast nmmjority of courts have
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held that innocence or the actual guiltli*® of the crimnal
defendant is relevant.” Id. at 570 (footnote omtted). The
court concluded that guilt was relevant but, unlike other
courts, it declined to place the burden of proving actual
i nnocence on the crimnal plaintiff. ld. at 572. It said:
“Rather than require the plaintiff to prove his actual innocence
in order to succeed, we hold that the defendant may raise the
issue of the plaintiff’s actual guilt as an affirmative
defense.” Id.

Wth this background in mnd, we turn to consider our
decision in Fischer v. Longest, 99 M. App. 368. Rel yi ng on
Fi scher, appellant argues here, as he did below, that post
conviction relief is not a precondition to pursuit of a crimnal
mal practice action. Fischer did not resolve, in cases of
crim nal mal practice arising out of an alleged wongfu
conviction or sentence, whether (1) post conviction relief is a
precondition to the initiation or pursuit of a nmalpractice

action, or (2) a showing of actual innocence is required for

13 The Court noted a distinction between “legal” guilt or
i nnocence and “actual” guilt or innocence. Shaw Il, 861 P.2d at
570 n. 3. It said that “legal” guilt or innocence “is that
determ nation nmade by the trier of fact in a crimnal trial,”
while “actual” guilt refers to a civil trial’s determ nation, by
a preponderance of the evidence, of the guilt of the accused.
| d.
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recovery. Rat her, Fischer’s significance stens from its
declaration that a crimnal plaintiff nmay be entitled to recover
damages for ineffective representation resulting in harm short
of a wrongful conviction or sentence. W explain further.

In Fischer, the crimnal plaintiff, Ray Fischer, had engaged
the appellees to represent him in connection wth federal
crimnal charges, and with regard to his interests in certain
real and personal property. Al though the appellees filed
various notions, Fischer was dissatisfied with their work and
di scharged them approximately four nonths after they were
retained. Fischer was in pre-trial detention for several nonths
before being released on bond. Through new counsel, Fischer
negotiated a plea agreement wth the governnment and was
convicted of two crimes, for which he was sentenced to two
consecutive, suspended five year terns.

Thereafter, Fischer initiated a civil suit against the
appel l ees, charging his fornmer attorneys wth nmalpractice,
fraud, conversion, and conspiracy. As to the malpractice count,
Fi scher alleged ten failings:

(1) failure to take any neasures to seek his release
on bond, (2) failure to investigate the charges

agai nst hi m (3) di scl osure of confidenti al
information to the Governnent, (4) failure to
“adequately protect [Fischer’s] rights,” including the

failure to file “appropriate” notions and to properly
research and draft the notions they did file, (5)
failure to obtain i nformation concer ni ng t he
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expungenent of appel l ant’ s prior convi ction in

California, (6) failure to discuss with him his right

to a prelimnary hearing and the recomrendation that

he waive such a hearing, (7) failure to comunicate

with him explain his options, and assess his chance

of conviction, (8) failure to obtain his consent to

the entry of a plea of insanity, (9) failure to

preserve and protect his real and personal property,

and (10) failure to provide an accounting of the tinme

spent on his case.

Id. at 374. Fischer also listed the danages that were
proxi mately caused by these negligent acts: “(1) incarceration
for ten nonths, (2) loss of real and personal property, (3)
paynent for services with l[ittle or no value and no benefit, (4)
loss of <credit and eligibility for refinancing of his real
property, (5) physical injury suffered while incarcerated, and
(6) psychol ogi cal and enotional distress.” 1d. at 379.

After answering Fischer’s conplaint, the appellees noved to
dismss the nmalpractice claim on the ground that Fischer failed
to plead cognizable harm The appell ees maintained that Fischer
had never attacked his crimnal conviction or his sentence and,
because Fischer received credit for his pre-trial detention, he
was not harnmed. 1d. at 375. The court granted the notion. Id.

In connection with the mal practice claim Fischer asked this
Court to determine “[w]jhether it is a prerequisite in a |lega

mal practice action arising from a crimnal case, where a

wrongful crimnal conviction is not one of the damages for which
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conpensation is sought, that the plaintiff first establish
ineffective assistance of counsel in a post-conviction
proceeding in the crimnal case.” ld. at 376. Al t hough we
acknowl edged that the issue, as franmed by Fischer, was one of
first inpression, id., we concluded that the case was an
i nappropriate vehicle to resolve the question, because Fischer
“never asserted that his conviction or sentence were the product
of [the] alleged failings, or were otherwise unjust or
unlawful .” Id. at 378. Additionally, we noted that Fischer was
satisfied wwth the ultimte outcone of the crimnal proceeding,
and did not argue that the appellees’ alleged nualpractice
contributed to his conviction or sentence. | nstead, Fischer’s
conpl aint focused on the claim that the appellees’ nalpractice
resulted in a lengthier pre-trial detention than was necessary
and a | oss of property. As we stated: “No direct or collateral
attack on his conviction could possibly have resolved those
conplaints.” I1d. at 378. W conti nued:

[ The a] ppellees contend, however, that, for
reasons of public policy, the |law should not permt a
mal practice claim against an attorney based on
ineffective representation in a crimnal case unless
the plaintiff can show that the end product of that
mal practice was an unjust conviction or sentence.
They urge that the law not recognize any prejudice
short of wongful conviction or sentence and thus, in
particular, that it give no regard to a claim of
unnecessary pre-trial detention which, they contend,
can never be prejudicial because, as a matter of |aw,
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the plaintiff/crimnal defendant nust receive credit
for it when the ultinate sentence is inposed.

W reject that argunent. For one thing, it
overlooks the <case in which the plaintiff was
ultimately acquitted, placed on probation wthout

entry of j udgment , had inposition of sent ence
suspended, or had execution of sentence suspended. In
those situations, the plaintiff wuld not have

received credit for pretrial detention, for there
woul d be nothing against which to apply the credit,
and, if that detention was indeed the result of
attorney nmalpractice, the plaintiff would certainly
have suffered harm

Nor can we discern any public policy reason for
refusing, as a matter of law, to recognize harm short

of an unjust and unsatisfactory end result. Such harm
can accrue from nmalpractice, in both <civil and
crimnal proceedings, and, if sufficiently distinct

fromthe ultimate judgnment, there is no reason why, if
the other elenents of the tort are shown, the |aw
should not allow conpensation for it. W do not
suggest, and certainly do not hold, that every alleged
msstep along the way suffices to support a
mal practice claim sinply because sonme additional
cost, delay, expense, deprivation, or annoyance nay
result, where no conplaint is made about the ultimate

j udgnent . It is only where the mal practice produces
a specific and significant harm that is distinct from
and not, in an overall sense, conpensated for by the

ultimate judgnent that an action may lie.
Id. at 378-79.

W concluded that, wth the exception of the pre-trial
detention, Fischer had failed to assert any connection between
the “failings” listed in the malpractice count of his conplaint
and the alleged “damages.” Id. at 380. Further, Fischer’s
argunent in connection wth the pre-trial detention fared no
better. W said, at 99 Md. App. at 380-81:

[ Fischer] alleges that appellees failed to take any
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measures to seek [his] release on bond and that, as a
result, he remained incarcerated for approximtely ten
months “when [Fischer] was eligible for bond if

def endants had only requested it.” That is all the
conpl aint says. There is no allegation in [the
mal practice count | t hat [ Fi scher] specifically

directed [the] appellees to seek his release on bond
or that, at any time during their representation of
him he would have been able to post bond. During the
hearing on the notion, [Fischer’'s] attorney revealed
that (1) appellant remained in pre-trial detention
until June, 1988--six nonths after new counsel had
entered their appearance; (2) in August, 1987, prior
to [the] appellees” enploynent, there had been a bond
hearing before a U S. Magistrate, that the pretrial
rel ease agency at t hat tinme had recommended
appellant’s release on a $150,000 bond, but that
appel l ant was not released; and (3) he could not prove
through the testinony of any Federal judicial officer
that appellant would, in fact, have been released
prior to June, 1988.

We do not regard the avernents regarding pre-trial
detention as sufficient, especially in light of these
adm ssi ons. The fact that a defendant nmay be
“eligible for bond” does not inply that he would have
been released on bond had a request been nmade, and
indeed, the information supplied to the court in
argunent suggests that he likely would not have been
so released at that tine.

Not since Fischer has a reported opinion of this Court or
the Court of Appeals addressed a crimnal nalpractice claim
Because of the lack of guidance in Maryland jurisprudence, the
circuit court relied heavily on Garcia v. Ray, 556 S.W2d 870
(Tex. G v. App. 1977, wit disnid), an early crimnal
mal practi ce deci sion.

In that case, Alfredo Garcia was convicted of felony

possession of a firearm and sentenced to life inprisonnent as a
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habi tual crimnal. Al though Garcia conpensated his tria
| awyer, Bennie Ray, for his services, he was evidently unable to
afford counsel for an appeal. Consequently, the state appointed
Ray, who prosecuted the appeal. Neverthel ess, Garcia filed his
own brief alleging, anong other things, ineffective assistance
of trial counsel. The Texas Court of Crim nal Appeals concl uded
that Ray did not breach a legal duty to Garcia. ld. at 871.

Garcia subsequently initiated a crimnal nalpractice action
agai nst Ray. In opposition to Ray’'s notion for summary
judgnment, Garcia filed an affidavit “conplaining that Ray failed
to call certain material wtnesses during the course of the

trial of the crimnal case.” I d. After Ray’'s notion was

granted, Garcia appeal ed and argued

“inferentially” that he had ineffective assistance of counsel
In addressing this issue, the court stated:

At no tinme does [Garcia] state that he was innocent.
The appeal in the crimnal case was to the highest
Texas court in such matters. It tested the adequacy
of counsel by the direct infusion of the point by the
appellant hinself in his pro se brief. The Court of
Crimnal Appeals held that there was no nerit to this
cont enti on. Al though we are not wunm ndful of the
general rule that a judgnent in a crimnal prosecution
is not a bar to a subsequent civil action arising from
the sanme transaction, we do not believe that there
could be an opposite result maintained in a civil
court where such action was based on the sane
adj udi cated question. The standard of proof generally
in a crimnal case is usually different than in civi
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actions. However, on the other hand, how could you
test the adequacy of counsel any better than by having
the direct point determned by the highest court of
our State in the related crimnal case?

ld. at 872 (enphasis added) (citation omtted).

Here, the trial court expressly “adopt[ed] the reasoning of
the Garcia court,” stating:

The Plaintiff in the case sub judice argued the issue

of ineffective assistance of trial counsel before the

Court of Special Appeals w thout success. That ruling
should bar him from attenpting to obtain the opposite

result in his civil case. The same rhetorica
question asked by the Garcia court can and should be
posed to the Plaintiff in this case: “How could you

test the adequacy of counsel any better than by having

the direct point determned by the highest court of

our State in the related crimnal case?”

(Gtation omtted).

Public policy considerations pronpt us to align ourselves
wth those jurisdictions that have inposed appellate, post
conviction, or habeas relief, dependent upon attorney error, as
a predicate to recovery in a crimnal malpractice action, when
the claimis based on an alleged deficiency for which appellate,
post conviction, or habeas relief would be available. A
crimnal conviction evidences that a fact-finder concluded,
beyond a reasonable doubt, that the defendant commtted the
crime charged. Ordinarily, when the alleged negligence of

defense counsel contributed to a conviction, the proper redress

for the ineffective assistance of counsel is pursuit of one of
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the aforenentioned forns of post trial relief; a crimnal
defendant nmay prevail in having the judgment of conviction
vacated in a post conviction, appellate, or habeas proceeding,
for any nunber of reasons. |If a potential crimnal plaintiff is
unsuccessful in obtaining relief from conviction, then it would
seem that the attorneys’ conduct was not the proximate cause of
the conviction or injury.

Nevert hel ess, we conclude that a crimnal plaintiff need not
obtain post conviction relief prior to the initiation of a
crimnal malpractice action, so long as the crimnal plaintiff
has initiated a post conviction action. Mor eover, in our View,
the question of a crimnal plaintiff’s innocence is subsuned
within the inquiry of whether the defense |awer’s conduct was
the proximate cause of the conviction or the failure to secure
di sm ssal of charges.

That a crimnal plaintiff is obligated to pursue post
conviction relief as an elenent of a crimnal nalpractice case
does not conclude our analysis. The question remains as to
whet her the adoption of that policy can be reconciled with the
statute of |[imtations applicable to a nmalpractice case. W are
satisfied that the legislatively mandated statute of limtations
that governs malpractice cases can be reconciled wth the

requi renment that a crimnal plaintiff nmust obtain post
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conviction relief as a predicate to recovery in a crimnal
mal practice action.

As we observed, the Shaw court held that post conviction

relief is a predicate to a crimnal nmalpractice case, but

concluded that the statute of I|limtations for a crimna
mal practice case does not commence until after post conviction
relief is awarded. Shaw |, 816 P.2d at 1360. Gebhardt v.

O Rourke, 510 N W2d 900 (1994), which reaches a different
conclusion, is also instructive.

In Gebhardt, the court concluded that a crimnal plaintiff’s
mal practice action was barred by the applicable statutes of
limtation. ld. at 904. The statutes required a plaintiff to
bring a mal practice action within two years of the |ast day of
the attorney’'s representation, irrespective of the plaintiff’s
know edge or discovery of the <claim | d. at 902-03
Alternatively, a six-nonth limtation period applied from the
date a plaintiff discovered, or should have discovered, a claim
of mal practi ce. ld.; see Mch. Conp. Laws Ann. 88 600.5805,
600. 5838 (West 2000). Consequently, the Mchigan court held
that the two-year period barred the crimnal nmalpractice claim
because the attorney’s |last day of service was February 3, 1987,
and the crimnal nalpractice claim was not initiated until

November 3, 1989. Gebhardt, 510 N.W2d at 902-04. Mbr eover
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the court determned that the six-nonth discovery rule also
barred the action. Id. at 904. Rejecting the internediate
appel late court’s holding that the cause of action did not
accrue until the trial court entered judgnment of acquittal in
connection with the crimnal plaintiff’s notion for new trial,
see id. at 902, the Mchigan Suprene Court declared that the
plaintiff knew she had a claim against her forner defense
counsel at the tinme she noved for a new trial in Mirch 1987.
Id. at 901, 904.

In arriving at these conclusions, the Mchigan court was
confronted with the crimnal plaintiff’s argunent concerning the
requi rement of post conviction relief as a predicate for a
crimnal nmalpractice claim Id. at 905. The Gebhardt court
voiced its concern of “a subversion of the statute of
limtations by allowing a crimnal defendant to first obtain
postconviction relief before starting the <clock on the
[imtation period.” Id. at 907. Rat her than tolling the
limtations period, the Gebhardt court enbraced a “two track”
approach, pursuant to which a plaintiff nust pursue a crimna
mal practice claim concurrent to post conviction proceedings, or
risk the tinme bar inposed by statute. Id. It reasoned that the
““two track’ approach provides the best balance between the

conpeting concerns of fairness to crimnal defendants and
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allowwng the attorney a fair opportunity to defend.” | d.
Further, the court said, id., that once the crimnal plaintiff’'s
claimis preserved,
he can and should seek a stay in the civil suit unti
the crimnal case is resolved. The trial court
handling the ~civil sui t woul d have discretion
regarding whether the stay would continue unti
judgnent in the crimnal matter is final or, if after
the initial judgnment on postconviction relief, justice
would permt going forward with the civil suit while
the appeal process in the crimnal matter continues
until final determ nation
Several courts, such as the Nebraska Suprene Court and the

New Mexico Court of Appeals, have found Gebhardt, 510 N W2d
900, persuasive and have adopted its two track approach
Conversely, several jurisdictions have followed the lead of the
Al aska Suprenme Court in Shaw |, 816 P.2d at 1360, in holding
that the applicable limtations period is tolled until the
adj udi cation of the prospective crimnal plaintiff’s post-tria
claim for relief from the crimnal conviction. See, e.g.,
Steele, 747 So. 2d at 933; Adkins, 482 S.E 2d at 801.

Seevers v. Potter, 537 N.W2d 505 (Neb. 1995), al so provides
gui dance. There, David Seevers retained Paul Potter to
represent himin connection wwth crimnal drug and violation of
probati on charges. Potter subsequently advised Seevers that he
could not sustain a viable defense and suggested that Seevers

pursue a plea bargain. Accordingly, on advice of counsel,
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Seevers pled no contest to the charges against him in exchange
for the state’s agreenent not to pursue additional charges.
Thereafter, Seevers was sentenced to seven to fifteen years.
Seevers subsequently clainmed that Potter advised himthat if he
accepted the plea agreenent, he would only be sentenced to a
total of three to six years of incarceration. Mreover, Seevers
claimed that he asked Potter to prepare an appeal of the
sentences, Potter agreed, but no appeal was filed.

Wi | e i ncar cer at ed, Seevers, t hr ough new  counsel
successfully vacated his sentences “on the grounds that Potter’s
actions violated Seevers’ constitutional rights.” ld. at 508
Seevers was then resentenced. Thereafter, Seevers initiated a
crimnal mal practice action against Potter, alleging that Potter
had failed to advise him properly of the ramfications of the
pl ea agreenent, and had failed to appeal the original sentences.
The trial court dismssed the case after determning that suit

was barred by limtations.* In analyzing the case on appeal

14 Neb. Rev. Stat. § 25-222 (1995) states:

Any action to recover danmages based on alleged
prof essional negligence or wupon alleged breach of
war ranty in renderi ng or failure to render
prof essional services shall be comrenced within two
years next after the alleged act or omssion in
rendering or failure to render professional services
providing the basis for such action; Provided, if the
cause of action is not discovered and could not be
(continued...)
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t he Nebraska Suprene Court noted:

[NNeither the trial court nor this court was asked to
address whether Seevers nmay maintain an action for
| egal nmalpractice under the facts set forth in his
petition, since he obtained only a reduction in
sentence rather than an acquittal. Rat her, we are
asked to determ ne only whether Seevers’ inprisonnent
tolled the statute of limtations. An appellate court
will not consider on appeal an issue that was not
presented to or passed upon by the trial court. Thus,
for the purposes of this opinion, we assune, wthout
deciding, that Seevers had pled a viable cause of
action.

ld. (citation omtted).

Turning to the nerits, Seevers argued that the limtations

period should be tolled as set forth in Shaw I. Seevers, 537
N.W2d at 509. The court described the essence of Seevers’s
argunent as foll ows: “Seevers intrinsically argues that in

cases involving legal malpractice clainms involving crimnal
defense attorneys, it is not reasonably possible for the client

to discover his or her <cause of action for professional

14(...continued)

reasonably discovered wthin such two-year period,
then the action may be comrenced within one year from
the date of such discovery or from the date of
di scovery of facts which would reasonably |l ead to such
di scovery, whichever is earlier; and provided further,
that in no event may any action be comenced to
recover damages for professional negligence or breach
of warranty in rendering or failure to render
prof essional services nore than ten years after the
date of rendering or failure to render such
prof essional service which provides the basis for the
cause of action.
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negligence until the client successful ly petitions for

postconviction relief.” 1d. at 509.

In discussing the contrary conclusion in Gebhardt, as well
as the Mchigan Suprene Court’s rejection of the Shaw
approach, the Seevers court said:

The Gebhardt court recognized that the policy
argunents set forth in the Shaw [I] deci sion addressed

some substantial concerns with regard to the conflict
bet ween sinultaneous crimnal postconviction actions

and civil malpractice actions involving the sane
I ssues. However, the Gebhardt court analyzed the
situation in a manner that provided a strict reading
of the statute of I|imtations while addressing the

probl ens posed by nmultiple litigations .
Seevers, 537 N.W2d at 510. The Seevers court quoted heavily
from Cebhardt, adopting its two track approach, and stated
further that “the Nebraska Legislature, in adopting 8 25-222,
opted for the occurrence rule, tenpered or aneliorated by a
provi sion for discovery.” ld. at 511. Referring to the plain
meaning of the statute, the Seevers court held that Seevers’'s
action was barred by the statute of Ilimtations, because he
“coul d reasonably have discovered that he had a potential cause
of action for legal nalpractice against Potter prior to
Septenber 8, 1992--the date exactly 1 year prior to the date
upon which Seevers filed his original petition in the instant
action.” 1d.

Duncan v. Canpbell, 936 P.2d 863 (NM C. App.), cert.

-56-



denied, 936 P.2d 337 (N.M 1997), also involved a trial court’s

dism ssal of an action alleging crimnal malpractice. I n that
case, Donald Duncan retained a nunber of [|awers, including
Arnold MIller (collectively, “Mller”), to represent him in

def ense of sexual offense charges. Duncan was ultimately tried,
convicted, and sentenced to twenty-five years of inprisonment.
According to the Duncan court’s recitation of facts, at the tine
of his conviction, Duncan “knew that [MIller] did not represent
him to his satisfaction and, in particular, that there were
alibi witnesses that were neither investigated nor presented.”
ld. at 864. In an unreported opinion, the New Mexico
internedi ate appellate court affirnmed the conviction, rejecting
Duncan’s allegations of ineffective assistance of counsel.
Thereafter, Duncan initiated a successful habeas corpus
proceeding in state court, which was affirned by the New Mexico
Suprene Court. Al t hough Duncan was awarded a new trial, the
state chose not to retry him and he was released from prison.
Duncan subsequently filed an action against MIler that included
allegations of <crimnal nmalpractice and breach of inplied
contract.

As in Cebhardt and Seevers, the Duncan court’s analysis
rested on limtations. ld. at 864. Chapter 37 of the New

Mexi co statutes governs |limtations and begins with the general
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statenment in NNM Stat. Ann. 8 37-1-1 (Mchie 1990), that “[t]he
following suits or actions my be brought wthin the tine
hereinafter limted, respectively, after their causes accrue,
and not afterwards, except when otherw se specially provided.”
Section 37-1-4 stated that actions “founded upon accounts and
unwitten contracts” nust be brought “within four years.” Under
N.M Stat. Ann 8 37-1-8, actions “for an injury to the person or
reputation of any person” mnust be brought “within three years.”
Additionally, the <court noted that “New Mxico follows a
di scovery rule in legal malpractice cases in which the statute
of limtations does not begin to run until the client discovers
a loss caused by the attorney’s wongful act or omssion.”
Duncan, 936 P.2d at 865.

Duncan and M Il er disputed whether the three- or four-year
limt applied. Nevert hel ess, the Duncan court found it
unnecessary to determne which of the two applied “because, as

Duncan asserts in his conplaint, he ‘knew from the tine of the

trial of the crimnal case that MIller . . . had not adequately
and properly represented him'” Duncan, 936 P.2d at 865. The
court “interpret[ed] this contention in the conplaint to nean

that [Duncan] knew enough at that tinme to allow accrual of the
action and running of the statute of limtations.” Id.

The court then considered whether post conviction relief is

-58-



a predicate to recovery in a crimnal malpractice action

Duncan court reviewed Shaw | but, as did the Seevers court,

rejected the Alaska Suprene Court’s approach in favor

Gebhardt. See id. at 865-68. The Duncan court reasoned:

| d.

affirmed the dism ssal of the crimnal mal practice and breach of

[E]ven if we were noved by [Duncan’s public policy]
concerns . . . we do not believe that the appropriate
response to those concerns would be to potentially
indefinitely toll the statute of limtations. It nust
be renmenbered that crimnal defendants have no tine
l[imts on habeas corpus relief in New Mexico. In
fact, [Duncan] waited nore than two years after his
conviction was affirmed to file his habeas petition.
In this connection, we agree with the M chigan court
that the legislative policies underlying statutes of
limtations, which courts are bound to uphol d, suggest

that neither the statutes of I|imtations nor the
el ements of the tort of malpractice should be altered
to satisfy other policy concerns. Rat her, [Duncan’ s]

concerns may be accommobdated by recogni zing that there
may be two tracks, one civil and one crimnal, arising

out of malpractice commtted in crimnal cases. I n
appropriate cases, the civil track nmay be stayed while
the crimnal track is pursued. The wutilization of

this “two track” approach was viewed as providing the
best balance between the conpeting concerns of
fairness to the crimnal defendant and allow ng the
attorney a fair opportunity to defend.

* * *

Wth the claim preserved, the plaintiff may
and perhaps should seek a stay in the civil suit until
the crimnal case is resolved. The trial court
handling the «civil sui t would have discretion
regarding inposition of a stay, keeping in mnd the
nature of the basis asserted for post-conviction
relief.

at 868-69 (citations omtted). Accordingly, the
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contract clains. 1d. at 869.

The caution expressed by the Gebhardt, Seevers, and Duncan
courts is well-founded. Concurring in Wley, 966 P.2d 983, a
decision requiring “actual innocence” in a crimnal malpractice
suit, Associate Justice Kathryn M Wrdegar of the California
Suprene Court observed:

One problem with announcing a new, policy-based
rule is that uni ntended consequences invariably
follow So it is here. Qur court has in recent cases
made it abundantly clear that we will strictly follow
the statute that governs the accrual and limtation of
clains for attorney malpractice. Under [Cal. Gv.
Code 8 340.6], an action against an attorney for a
wrongful act or omssion nust ordinarily be commenced
within one year after the plaintiff discovers, or
should have discovered, the facts constituting the

wongful act or om ssion. In view of the tine
required to decide appeals and petitions for habeas
corpus in crimnal cases, the statute of Ilimtations
in nost <cases likely wll run 1long before the

convicted person has a chance to have the conviction
set aside and, thus, renove the bar (collateral
estoppel) to establishing his or her actual innocence.
The mpjority alludes to this problem but offers no

sol uti on. | ndeed, I see no ready solution,
considering that we have soundly condemmed all
nonstatutory tolling rules, including our own prior

effort to redefine the elenment of “damages” so as to
prevent the accrual of a ~cause of action for
mal practice until all related lawsuits that m ght undo
t he harm caused by the mal practice have concl uded.
Wley, 966 P.2d at 992 (Wrdegar, J., concurring) (citations
omtted).
Unlike 1in GCebhardt, Seevers, and WIley, however, the

Maryl and General Assenbly has not enacted specific legislation
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as to the limtations period relevant to a legal nmalpractice
case. But see, e.g., Ml. Code (1974, 1998 Repl. Vol.), & 5-109
of the Courts & Judicial Proceedings Article (“C. J.”) (governing
l[imtations for actions against health care providers). I n
Maryl and, legal malpractice clains are generally controlled by
C.J. 8 5-101, which requires that a civil action “be filed
within three years fromthe date it accrues.” See Fairfax Sav.,
F.S.B. v. Winberg & Geen, 112 Ml. App. 587, 612 (1996). “This

section reflects the General Assenbly’'s judgnent of what
constitutes an adequate time for a person of ordinary diligence
to bring an action and is intended to pronote fairness and

judicial econony.” Frederick Road Ltd. Partnership v. Brown &
Sturm M. __, No. 93, Sept. Term 1998, slip op. at 15

(filed July 27, 2000). As the Court of Appeals explained in

Pierce v. Johns-Manville Sales Corp., 296 Ml. 656 (1983):

The adoption of statutes of limtation reflects a
policy decision regarding what constitutes an adequate
period of tinme for a person of reasonable diligence to
pursue a claim Such statutes are designed to bal ance
the conpeting interests of each of the potential
parties as well as the societal interests involved.
Thus, one of the purposes of such statutes is to
assure fairness to a potential defendant by providing

a certain degree of repose. This is acconplished by
encour agi ng pronpt ness in prosecuti ng actions;
suppressing stale or fraudulent clains; avoi di ng

i nconveni ence that may stem from delay, such as |oss
of evidence, fading of nenories, and disappearance of
W t nesses; and providing the ability to plan for the
future without the uncertainty inherent in potential
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liability. Anot her basic purpose is to prevent

unf ai r ness to pot enti al plaintiffs exer ci sing

reasonable diligence in pursuing a claim Stil

anot her purpose is to pronote judicial economny.
|d. at 665; accord Frederick Road, slip op. at 15; see Pennwalt
Corp. v. Nasios, 314 M. 433, 437-38 (1988); Ednonds v. Cytol ogy
Servs. of M., Inc., 111 M. App. 233, 244 (1996), aff’'d sub
nom Rivera v. Ednonds, 347 Ml. 208 (1997).

Odinarily, the question of when a claim *“accrues” for
purposes of C.J. 8 5-101 is left to judicial determ nation. See
Frederick Road, No. 93, slip op. at 15; United Parcel Serv.,
Inc. v. People s Counsel, 336 M. 569, 579 (1994). An action is
said “to ‘accrue’ on the date of the wong.” Mur phy  v.
Mer zbacher, 346 M. 525, 532 (1997). But, in cases “when
stealth, subterfuge, or other difficulties of detection |eave a
plaintiff ‘blanmelessly ignorant’ of the facts and circunstances

legally entitling himor her to relief,” the so-called discovery
rul e applies. Mur phy, 346 Ml. at 532 (quoting Doe v. Maskell,
342 Md. 684, 690 (1996), cert. denied, 519 U S. 1093 (1997))

The discovery rule provides that the statute of limtations does
“not begin to run against the plaintiff, unless he or she knows,
or through the exercise of reasonable diligence should know, of
the wong.” |Id.; see Edwards v. Denedis, 118 M. App. 541, 553

(1997), cert. denied, 349 M. 234 (1998); cf. C J. 8§ 5-203 (“If
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the know edge of a cause of action is kept froma party by the
fraud of an adverse party, the cause of action shall be deened
to accrue at the tinme when the party discovered, or by the
exercise of ordinary diligence should have discovered the
fraud.”). In other words, the limtations period is tolled
until a plaintiff has notice of the nature and cause of injury.

Frederick Road, slip op. at 16.

It is well settled that the discovery rule applies to

pr of essi onal mal practice cases. See, e.g., Frederick Road, slip
op. at 19-20; Coldstein v. Potomac Elec. Power Co., 285 Ml. 673,
685 (1979); Edwards, 118 Md. App. at 553; Fairfax Sav., 112 M.

App. at 612-13. Additionally, our courts recognize a “corollary
accrual doctrine,” referred to as the continuation of events

t heory. Frederick Road, slip op. at 17. Di scussing the theory
in Hecht v. Resolution Trust Corp., 333 M. 324 (1994), the
Court said:

The “continuation of events” theory was first
recogni zed by this Court in W, B. & A Elec. RR Co.
v. Mss, 130 M. 198, 100 A 86 (1917), involving
conpensation for services extended over a period of
time. W said that “in cases where there is an
undertaki ng which requires a continuation of services,
or the party’'s right depends upon the happening of an
event in the future, the statute begins to run only
from the tine the services can be conpleted or from
the time the event happens.” Id. at 204-05, 100 A
86. Vincent v. Palner, 179 M. 365, 19 A 2d 183
(1941), involved an enployee who sued his enployer on
an agreenent to share profits. W said that “[w] here
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a contract does not nention the period of enploynent,
and the <claim of the enployee is based upon

‘conti nuous enpl oynent ,’ i ndi cating one entire
contract, even though the work may be interrupted from
time to tinme, the statute wll not run until the
conpletion of the contract.” |Id. at 374, 19 A 2d 183.

Wal dman[ v. Rohrbaugh, 241 M. 137 (1966)], involved
a continuous course of treatnment by a physician. e
there noted that “if the facts show conti nui ng nedi ca
or surgical treatnent for a particular illness or
condition in the course of which there is mal practice
produci ng or aggravating harm the cause of action of
the patient accrues at the end of the treatnment for
that particular illness, injury or condition, unless
the patient sooner knew or reasonably should have
known of the injury or harm. . . .~ [1d.] at 142,
215 A 2d 825. This continuous course of treatnment
rul e IS applied because of t he confidenti al
rel ati onship between the physician and the patient.
Because of this relationship of trust and reliance,
the patient is excused from making inquiry questioning
t he physician’ s care.

ld. at 337-38; see Vigilant Ins. Co. v. Luppino, 352 M. 481,
490 (1999).

As the foregoing suggests, the continuation of events theory
is premised on the notion “that a relationship which is built on
trust and confidence generally gives the confiding party the
right to relax his or her guard and rely on the good faith of
the other party so long as the relationship continues to exist.”
Frederick Road, slip op. at 18. Consequently, the confiding
party is not under a “duty to nake inquiries about the quality
or bona fides of the services received, unless and until

sonet hing occurs to make himor her suspicious.” Id.
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W are persuaded by the Pennsylvania Suprene Court’s
decision in Bailey v. Tucker, 621 A 2d 108. Bailey involved two
consolidated appeals in which the plaintiffs’ crim nal
mal practice clains were found tinme barred by the |ower courts.
In considering the preclusive effect of the applicable statute

of limtations, the Bailey court observed that the issue of

whet her the claimwas barred by limtations was “overshadowed by

the viability” of a crimnal nmalpractice action. ld. at

110. Relying principally on public policy grounds, the court
held that the following elenents conprise a crimnal malpractice
action in Pennsyl vani a:

(1) The enploynent of the attorney;

(2) Reckless or wanton disregard of the defendant’s
interest on the part of the attorney;

(3) the attorney’ s cul pabl e conduct was the proximte
cause of an i njury suffered by t he
defendant/plaintiff, i.e., “but for” the attorney’s
conduct, the defendant/plaintiff would have obtained
an acquittal or a conplete dismssal of the charges.

(4 As a result of the injury, the crimnal
defendant/plaintiff suffered damages.

(5 Moreover, a plaintiff wll not prevail in an
action in crimnal malpractice unless and until he has
pursued post-trial renedies and obtained relief which
was dependent upon attorney error; addi tionally,

al t hough such finding nay be introduced into evidence
in the subsequent action it shall not be dispositive
of the establishment of culpable conduct in the
mal practice action.
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ld. at 115 (enphasis added) (footnotes omtted). A footnote at

the cl ose of the phrase enphasi zed above sai d:

This requirenent does not, however, relieve the
plaintiff of his duty to initiate this cause of action
Wi t hin t he statute of limtations peri od as
hereinafter discussed, but it does raise a procedura
question, to wt: what is to be done wth a civil
action filed prior to the conpletion of t he
post -conviction process? The answer is that an

attorney defendant who is served wth a conplaint
all eging professional nmalpractice for the handling of
a crimnal mat t er may interpose a prelimnary
objection on the grounds of denurrer. The trial court
shall then reserve its ruling on said objection unti
the resolution of the post-conviction crimnal
pr oceedi ngs.

ld. n.13 (enphasis added) (citation omtted).
The Bailey court subsequently discussed the statute of
[imtations, stating:
Wth regard to the respective statutes of
[imtations, the rule in this Comonwealth is that the

statutory period comences at the time the harm is
suffered or, if appropriate, at the tine the alleged

mal practice is discovered. In the context of a
crimnal mal practice action, the tine when the harmis
suffered wll, in the typical case, be easily
identifiable, i.e., the date of sentencing. However,

since crimnal sanctions are by their nature directed
to the crimnal defendant’s actions, and thus those
actions are presuned to be the |egal cause of the harm
suffered, the date a defendant becones aware that his
counsel nmay have been responsible for the harm wll
likely be harder to pinpoint. Nonet hel ess, it 1is
necessary to establish a point from which the statute
of limtations period will comence. The appropriate
starting poi nt is t he term nation of t he
attorney-client relationship, since at that point the
aggrieved defendant is aware of the injury (i.e., the
conviction), and is on clear notice to investigate any
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alternate cause of that harm which he believes to

exist. In this regard the defendant is not unlike the

nmedi cal patient who becones aware of an injury and is

t hen placed on notice to discover its cause.
ld. at 115-16 (footnotes omtted).

As Bailey makes clear, a so-called “two track” approach can
be applied under the circunstances attendant here. Ther ef or e,
notwi thstanding that the crimnal plaintiff nust obtain post
conviction relief as a predicate to recovery in a crimnal
mal practice case, we conclude that a crimnal plaintiff nmnust
also conply with the limtations period of CJ. 8§ 5-101, as
tenpered by the discovery rule and continuation of events
t heory. Because a crimnal plaintiff npust tinely file a
crimnal malpractice action, we recognize that a crimnal
plaintiff may have to initiate the malpractice suit prior to
resolution of all post conviction proceedings, in order to
satisfy limtations. In that circunstance, upon notion of
either party, the trial court in the crimnal mal practice action
should not dismss the nmalpractice case nerely because the
crimnal plaintiff has not obtained post conviction relief.
Rat her, the court should stay the malpractice suit pending the
crimnal plaintiff’s diligent effort to obtain resolution of the
requi site post conviction, appellate, or habeas proceedi ngs.

Qur reasoning is undoubtedly obvious. The crimna

plaintiff has little control over how long it may take for the
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post conviction court to resolve the post conviction case. | f
the court in the mlpractice case wre to dismss the
mal practice action prior to resolution of the post conviction
case, nerely because the crimnal plaintiff had not yet obtained
post conviction relief, then the crimnal plaintiff could be
placed in an wuntenable position, in which the statute of
limtations could expire before resolution of the post
conviction matter. Moreover, the crimnal plaintiff cannot
initiate a federal habeas action wuntil “the applicant has
exhausted the renmedies available in the courts of the State.”
28 U.S.C. 8§ 2254(b)(1)(A (1994 & Supp. |11 1997). In this
case, the Court of Appeals denied certiorari while the crimna
mal practice action was pending. Only then could appellant file
for federal habeas relief. Appellant should have been afforded
a reasonabl e opportunity to pursue his federal habeas claim

In sum a crimnal nalpractice action nmust be tinely filed
and requires: (1) the prior enploynent of the lawer; (2) the
| awyer’s neglect of a reasonable duty; (3) loss to the client
proxi mately caused by that neglect of duty; (4) the crimnal
plaintiff’s initiation of post conviction, appellate, or habeas
relief premsed on the lawer’s error; (5 and, ultimately, the
crimnal plaintiff’s successful pursuit of post conviction,

appel l ate, or habeas relief based on attorney error.
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Al t hough our conclusions of law are simlar to those of the
circuit court, application of our statenent of the law to the
facts of the case sub judice requires a different result. I n
our view, summary judgnent as to appellant’s allegations of
attorney negligence was prenature. As noted above, while the
mal practice case was pending, the Court of Appeals denied
certiorari in appellant’s post conviction case. Appel | ant then
advised the court of his intent to file a habeas petition.
Therefore, the circuit court should have considered a stay of
the crimnal nmalpractice action in order to permt appellant to
pursue pronptly and diligently a petition for habeas corpus.
Accordingly, on this particular issue, pursuant to Ml. Rule 8-
604(d), we shall neither affirm nor reverse the award of summary
judgnment. Rather, we shall remand the case to the circuit court
for further proceedi ngs pending resolution of the federal habeas

case.

1.

Appel l ant contends that the court msinterpreted paragraph
46(c) of his conplaint in finding that he knew appell ees did not
intend to note an appeal of his crimnal conviction.

In the conplaint, paragraph 46(c) is found under a heading

| abel ed “Defendants’ Pre-Hearing Representation of Berringer.”
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It states:

46. On January 31, 1995, the norning of the very
hearing for which [appell ees] had been engaged, Steele
visited Berringer in the inmte |ock-up area of the
Baltinore County GCircuit Court, and at that tine,
St eel e advi sed Berringer that Steele:

* * *

(c) had decided not to file for an appea
“after today’'s hearing” because he was out of
noney[ . ]

Citing the allegation, the court recorded the follow ng

undi sputed material fact in its April 1999 nenorandum and
ruling: “The Plaintiff was aware that the Defendants *had
decided not to file for an appeal “after today’'s hearing”

“because he was out of noney[.]”’”

Before addressing this issue, we find it helpful to
chronicle other allegations nade by appellant. Par agraph 40,
included in the sane heading, indicated that, on January 26,

1995, Steele nmet with Berringer and infornmed him that neither

Lyons nor Centile had filed a notice of appeal. Gentile had not
done so “because he felt it was a waste of time.” Paragraph 61,
set forth under the heading of “The Hearing,” contained the
fol | ow ng:

After the January 31, 1995 new trial and dispensation
hearing, both Steele and Gentile failed to request a
copy of the crimnal Trial Transcript or a copy of the
January 31, 1995 new trial and dispensation hearing
and they refused to file for an appeal even though
they had anple evidence and many reasons to file for
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an appeal .
(Enmphasi s added).

Appel | ees made offensive use of paragraphs 40 and 61 in
their reply to appellant’s opposition to appellees’ notion for
sunmary j udgnent. The paragraphs were invoked in order to
refute Berringer’s contention that a witten agreenment 1is
subject to subsequent oral nodification by the contracting
parties. In his Surreply of October 26, 1998, Berringer
expl ai ned as to paragraph 40:

[@iven the nunmerous assurances of Defendants that

they would file the Notice of Appeal, even up to

January 26, 1995, the statenent from Steele neant

nothing nore than that, given the tasks presently

before them i.e., the new trial and sentencing
hearings, Gentile had prioritized his tine to relegate

the filing of the notice of appeal toward the end of

his list of things to do.

Wth respect to paragraph 60, the Surreply indicated that “the
allegation only states that, in hindsight, Defendants in fact,
did not file the Notice of Appeal after the January 31, 1995
hearing,” and that the paragraph should not be read to establish
that appellees continually inforned appellant that they had not
and woul d not note an appeal.

At the summary judgnent hearing on October 26, 1998,
appel | ees’ counsel referred to paragraph 46(c), stating:

[I]t is alleged that as of January the 31st, 1995,

which was the day that the notion for new trial was
denied, and the day that the appeal tinme would have
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started to run, as a matter of law M. Berringer knew

that neither M. Steele, M. GCentile, or [the Firn

were going to take an appeal .

| can conceive of no |egal basis whatsoever that
would warrant any finding of damages flowing from
that, nor do | see that to be an act or omssion in
error arising out of an attorney client relationship.

They tell them they are not going to file an
appeal. He has the thirty days, and he is advised.
Evidently persuaded, at least in part, by this argunent, the

court det erm ned in its Apri l 1999 menmor andum  t hat,
notw t hstanding an alleged factual dispute as to the scope of
the parties’ agreenment concerning the filing of an appeal,
“there is no dispute that the Plaintiff knew of the Defendants’
decision not to note an appeal as early as January 26, 1995.”
Because appellant knew appellees would not note an appeal, the
court concluded that appellant was contributorily negligent in
not taking action to ensure that the appeal was filed, and al so
failed, as a matter of law, to mtigate his contract damages.

On appeal, Berringer maintains that the court’s finding and
corresponding legal conclusion were premsed on an erroneous
assunption that paragraph 46(c) constituted the “last word” on
the issue of appellees’ duty to note an appeal on Berringer’s
behal f. Appel l ant avers that paragraph 46(c) was included in
the conplaint to denonstrate appellees’ failure to follow

appellant’s instructions, despite “repeated assurances to the

contrary.” More broadly, appellant suggests that all of the
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al | egations contained under the headi ng “Defendants’ Pre-Hearing
Representation of Berringer” were wused to show what was
requested of appellees and what they actually did or did not do,
as well as to denonstrate appellees’ unpreparedness for the
noti on and sentenci ng heari ng.

In support of these contentions, appellant refers us to two
affidavits he filed below in an effort to clarify the assertions
in his conplaint. The first was filed in conjunction wth
appellant’s opposition to appellees’ notion for summary judgnent
and stated, in pertinent part:

The Defendants did not, at any tinme after the hearing

on the Mtion for New Trial on January 31, 1995,

advise nme of when the time expired for filing the

Notice of Appeal of ny conviction. | had no counse

ot her than Defendants at that tinme, and fully expected

that Defendants would file the Notice of Appeal on ny

behal f pursuant to our engagenent agreenent.

The second affidavit was filed in support of Berringer’s

nmotion to alter or anmend the summary judgnent ruling. There

appel I ant al | eged:

From the very beginning of nmy engagenent of
[ appel l ees] it was clear between them and ne that one
of the things | wanted them to do was to file the
Notice of Appeal to preserve ny appeal rights. At
that time | did not know about the technical issues or
the requirenments relating to an appeal, but only that
the Notice of Appeal had to be filed to preserve ny
appeal rights which, given the results of the crimnal

trial and what happened at the trial, | certainly
intended to do, whether with the Defendants or sone
ot her  counsel engaged for that pur pose. The

Def endants repeatedly assured ne that they were going
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to file the Notice of Appeal on ny behalf, including
before and on and after January 31, 1995. The quoted
phrase “after today’s hearing” in Paragraph 46 of the
Conplaint referred to an earlier promse Steele had
made to file the Notice of Appeal on the day of the
hearing after the hearing. As | wunderstood it from
the Defendants, their delays in filing the Notice of
Appeal was because of the work, effort and tine they
were expending in preparing for nmy hearing on January
31, 1995 for the notion for new trial and sentencing,
and that filing the Notice of Appeal was one or two
pi eces of paper and took little time to prepare.

More specifically, at the neeting on January
31, 1995 between ne and Steele, before the hearing,
after Steele conveyed what is outlined in Paragraph 46
of the Conplaint, | explained to Steele again that I
was innocent . . . . | also confirmed to Steele as |
had done on several other occasions that if nore funds
were needed for ny defense ny aunt, Ruth Walsh, had
agreed to provide the necessary funds. After that
brief discussion by nme, Steele agreed that he would
put on a good presentation for ne at the hearing and
woul d prepare and file the Notice of Appeal within a
f ew days.

There is no general rule requiring a |awer who undertakes
a crimnal defense to pursue an appeal. See 3 Mallen & Smith
supra, 8§ 25.14, at 288. But cf. M. Rule of Professional
Conduct 1.3 cmt. (“[I]f a lawer has handled a judicial or
adm ni strative proceeding that produced a result adverse to the
client but has not been specifically instructed concerning
pursuit of an appeal, the |awer should advise the client of the
possibility of appeal before relinquishing responsibility for
the matter.”). Mor eover, before a |lawer can be held liable to
his client, “it nust appear that the loss for which [the | awer]
is sought to be held arose from [the lawer’'s] failure or
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neglect to discharge sonme duty which was fairly within the
purview of [the |lawer’s] enploynent.” Watson v. Calvert Bldg

& Loan Ass’'n, 91 M. 25, 33 (1900); accord Stone v. Chicago
Title Ins. Co., 330 M. 329, 335 (1993); Home Fed. Sav. & Loan
Ass’ n v. Spence, 259 M. 575, 585 (1970).

Al though quoted earlier, we repeat relevant parts of the
retai ner agreenent, for convenience:
W reserve t he right to wi thdraw from
representation for good cause such as your refusal to
cooperate wth our office or your failure to maintain

an account in good standing. The firm wll not
di scontinue |egal services wi thout giving you notice.

* * *

Qur undertaking is to represent you in regard to
the reduction of bail, the notion for new trial, and
the sentencing before Judge Howe. This agreenent does
not include an appeal of the conviction.
If you are in agreenent with the above, would you
pl ease sign the copy enclosed herein and return it to
ne. A sel f-addressed envelope is enclosed for vyour
conveni ence.
Relying on the retainer agreenent, appellees maintain that
appellant could not nmaintain a claim arising out of their
alleged failure to note an appeal, because this “duty” was
outside the scope of the retainer agreenent. The trial court
agreed, determning that the scope of appellees enploynent was

controlled by the retainer agreenent. See generally Stone, 330

Ml. at 341.
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Appel | ant does not dispute that the unanbi guous terns of the
retai ner agreenent did not require appellees to note an appeal
of appellant’s crimnal conviction. Nevert hel ess, appell ant
inpliedly reinvokes the argunent he expressly nmade in his
opposition to appellees’ notion for summary judgnent. There, he
averred that the parties orally nodified the retainer agreenent.
At the hearing on appellees’ notion for summary |udgnent,
appel l ant’ s counsel asserted that appellant “has never contended
that M. Steele was engaged to file briefs or conduct oral
argunent for appeal. Qur only contention in the conplaint and
t hroughout this case, is that Steele and his firms obligation

was to file the notice of appeal Based on the parties’
conduct subsequent to the execution of the retainer agreenent,
appellant <clains the parties supplemented or nodified the
retainer agreenent, to include a duty to note the appeal on
appel l ant’s behalf. Thus, according to appellant, there are two
contracts: the original, witten retainer agreenent and a
subsequent, nodified contract.

“A witten agreenent . . . nmay be nodified by a subsequent

oral agreenent, but the oral nodification nust be established by

a preponderance of the evidence.” Chesapeake Supply & Equi p.
Co. v. Manitowoc Eng’g Corp., 232 M. 555, 566 (1963) (enphasis

added); accord Sullivan v. Mosner, 266 M. 479, 491 (1972). A
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“nmodi fication” amounts to the creation of a new contract.
Departnent of Pub. Safety & Correctional Servs. v. ARA Health
Servs., Inc., 107 M. App. 445, 458 (1995), aff’'d, 344 M. 85
(1996); see Linz v. Schuck, 106 M. 220, 234 (1907) (stating

that a nodification is an abandonnent of the original contract

and the creation of a new contract’” (citation onitted)); see
also L& Corp. v. Ammendale Normal Inst., 248 M. 380, 384
(1968) (acknow edging that a neeting of the mnds is required to
nodi fy a contract); MKeever v. Washi ngton Heights Realty Corp.
183 M. 216, 220 (1944) (sane). O significance here, the
determ nation of whether the conduct of the parties subsequent
to the execution of a witten contract constitutes a
nodi fication is ordinarily a question left to the fact-finder.
University Nat’|l Bank v. Wlfe, 279 M. 512, 523 (1977); see
Hof fman v. d ock, 20 M. App. 284, 289 (1974).

Appel lant alleged in his conplaint that appellees breached
their “contract” with Berringer in failing, inter alia, to note
an appeal of +the crimnal conviction. In the light nost
favorable to appellant, he sought recovery under the nodified
retai ner agreenent. But, the court found it unnecessary to
determ ne whether the contract was nodified, concluding that
appellant’s <contributory negligence and failure to mtigate

damages barred recovery.
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At first glance, paragraphs 40, 46(c), and 60 of the
conplaint appear to be admssions of notice of appellees’
intention not to note an appeal on Berringer’s behalf. But ,
appellant’s first affidavit, filed in <connection wth his
opposition to summary judgnent, eviscerates that view As
hi ghl i ghted above, appellant indicated that appellees did not
advise him of the expiration period in which the notice of
appeal should be filed. Moreover, Berringer stated that he “had
no ot her counsel” and “fully expected” that appellees would note
an appeal, “pursuant to [the] engagenent agreenent.” Al t hough
the second affidavit was not before the court on notion for
summary judgnent, Berringer’s statenments in his first affidavit
are akin to those he made in the second affidavit, in which he
said nore clearly that appellees “repeatedly assured [him that
they were going to file the Notice of Appeal on [his] behalf,
i ncludi ng before and on and after January 31, 1995.”

As noted, the determ nation of whether a contract has been
“nodified” is ordinarily a question for the finder of fact. See

University Nat’l Bank, 279 M. at 523. In this case, the

parties disputed whether such a nodification was nade.
Nevert hel ess, the court resolved this issue of disputed naterial
fact when it determned, based on the ternms of the original

agreenent, that Berringer “knew that appellees did not intend
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to note an appeal. See Berkey v. Delia, 287 Md. 302, 332 (1980)
(acknow edging that credibility of witnesses may not be wei ghed
on notion for sunmary judgnent); Faith, 127 M. App. at 753
(stating that in resolving a sumary judgnment notion, the tria

court may not determne the credibility of wtnesses); cf.

Pittman v. Atlantic Realty Co., _ Md. _ | No. 103, Sept. Term
1999 (filed July 12, 2000) (rejecting the sham affidavit rule at
summary judgnent, which provides that a party nay not defeat
summary judgnent by offering an affidavit that contradicts

unanbi guous testinony previously elicited during a deposition).

Al t hough the court assumed “that a genui ne di spute exist][ed]
as to whether or not [ appel | ees] had undertaken the
responsibility of noting an appeal,” it inproperly mde a
factual finding in determining that it was undisputed that
appel  ant knew appell ees would not note an appeal. This issue
could be resolved only by assessing appellant’s credibility.
Yet, it is the fact-finder’'s duty to weigh the credibility of
W t nesses. Thus, the court erred in resolving the question of
whet her the parties nodified their original contract so as to

obligate appellees to note an appeal.
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Appel lant argues that the “nost glaring defect” in the
circuit court’s opinion is its “conplete and utter failure to
address Berringer’s allegations” concerning negligence and
breach of contract wth respect to sentencing. He avers that
appel | ees’ conduct |eading up to and including the hearing on
sentencing resulted in a harsher sentence than he would
ot herwi se have been given. He further suggests in his brief:

| ndeed, Berringer’'s sentence was destined to be nore

harsh given the fact that he steadfastly proclained

his innocence at trial, but in the sentencing hearing,
Def endant Steele, supposedly on behalf of Berringer,

(1) admtted Berringer’'s guilt of the crines for
whi ch Berringer was convi ct ed;
(i) admtted and agreed that Berringer suffered

from“too nuch sal esmanshi p”;

(rit) admtted and agreed that Berringer suffered
from delusions and did not have a hold on
reality; and

(1v) admtted and agreed that Berringer was
likely to repeat the crinme if he did not
obt ai n professional help.

Appel | ees respond that appellant is now second-guessing the
strategy enployed at the sentencing hearing. That strategy was
an “attenpt to mnimze the amunt of jail tinme given to
Appel | ant by  Appel | ant accepting responsibility for hi s
actions.” Appellees further suggest that appellant’s probation
violation was a matter of his own doing and constituted an
intervening and superseding force that relieved them of
[iability.

The <circuit court’s ruling of April 14, 1999, nmade no
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reference to any deficiency in appellees representation as to
sent enci ng. The court may have believed that appellant’s
al l egations of negligence in connection with sentencing were
subsunmed within its discussion of the post conviction relief
predicate to a crimnal mal practice action. Although a crim nal
plaintiffs own actions, in the absence of post conviction

relief, are viewed as the proxi mate cause of the conviction, see

supra 8 I, the sane does not hold true for the sentence. As two
commentators recently acknow edged: “dients have conpl ai ned of
an excessive or inappropriate . . . sentencing. In that
Situation, guilt wusually is not an issue.” 3 Mallen & Smth,

supra, 8 25.14 (Supp. 1999) (footnote omtted); cf. Lawson V.
Nugent, 702 F. Supp. 91 (D.N. J. 1988); GCeddie v. St. Paul Fire
& Marine Ins. Co., 354 So. 2d 718 (La. C. App.), wit denied,
356 So. 2d 1011 (La. 1978). But cf. Howarth v. State, 925 P.2d
1330 (Al aska 1996). The appropriateness of such a general rule
IS apparent in a situation such as this one, in which tria
counsel differs from the attorney engaged for representation in
connection with sentencing.

W turn to consider appellees’ position that appellant’s
violation of probation “was an intervening and supersedi ng cause
of Appellant’s lengthy incarceration, thereby precluding this

claim?” As discussed above, the <circuit court inposed a
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fifteen-year sentence, wth all but three years suspended,

allowing credit for time served. See Art. 27, 8§ 641A(a)(3)

(authorizing the so-called “split sentence,” enpowering a court
to “inpose a sentence for a specified period and provide that a
| esser period be served in confinenent, suspend the remnai nder of
the sentence and grant probation for a period |onger than the
sentence but not in excess of 5 years”). Less than ten nonths
after sentencing, Berringer was found in violation of his
pr obati on. Consequently, the court rescinded probation and
directed inposition of the previously suspended fifteen-year
term Cf. Myats v. Scott, 358 Ml. 593, 596-97 (2000).

In  our Vi ew, appel l ees  erroneously suggested that
Berringer’s probation violation bars a negligence and breach of
contract action in connection with appellees’ representation at
sent enci ng. Appel lant conplains that the negligent |ega
representation led to the inposition of the fifteen-year
sentence; he does not challenge the representation that led to
inmposition of a previously suspended sentence because of the
probation violation. Accordingly, we direct our attention to
appel l ees’ alternate contention that appellant’s claim |acks
merit because he is nerely second-guessing counsel’s sentencing
strat egy.

In his brief, appellant asserts that, but for appellees’
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negligent representation, he would have received a nore
favorabl e sentence. Appellees respond that “such a claim.

does not state a cause of action for Ilegal nalpractice, as
strategi c judgnments cannot constitute a breach of duty.” As we
said in Schlossberg v. Epstein, 73 M. App. 415, 435 (1988),
cert. denied sub nom State Farm v. Schlossberg, 320 M. 222
(1990), “hindsight, critical of an attorney’s trial strategy,
ordinarily is not sufficient to establish that the attorney has
commtted legal nmalpractice.” But, we are not satisfied that
t he al | egati ons her e anount ed to “Monday nor ni ng
quarterback[ing].” Woddy v. Midd, 258 Md. 234, 251 (1970).

Appel lant’s conplaint contained specific allegations from
which it could be inferred, in the light nobst favorable to
Berringer, that appellees presented positions to the court
regardi ng sentencing of which appellant had not been previously
advised and which were contrary to his instructions. Cf
Fishow, 55 M. App. at 317-18 (acknow edging principle *“that
|l egal malpractice may give rise to an action for breach of
contract in cases involving enploynment of an attorney to perform
a specific service in accordance wth <clearly stated
instructions from the client-enployer,” but concluding that the
record in that case was “devoid of any showing that [the

def endant |awer] was instructed to adopt any particular theory
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in presenting [the plaintiff’s] clainf). The conplaint does not
i ndi cate that appellant acquiesced to the argunents nmade at the
hearing on January 31, 1995, or to the proposals in the
sentenci ng nmenorandum  Wth respect to the breach of contract,
it is readily apparent from the retainer agreenent that
appellees were hired to represent appellant in regard to
sent enci ng. Accordi ngly, we conclude that sunmary judgnent was
not appropriate in connection wth appellant’s breach of
contract and negligence?! allegations concerning sentencing.

Qur conclusion should not be construed to suggest that
sunmary judgnent is never appropriate in a legal nmalpractice
case, or that it would not be appropriate here if the record
were properly devel oped. But, appellees were the novants, and
there was no evidence in this case offered by appellees as to
the applicable standard of care. | ndeed, no affidavits,
deposition testinony, or other evidence was filed in support of

summary judgnent . As the Court of Appeals explained in Franch
v. Ankney, 341 M. 350 (1996), “[e]xpert testinony as to the

rel evant standard of care IS necessary in an attorney

1 As to negligence, in order to recover, the sane el enents
of a legal malpractice action highlighted above nust be proved.
In other words, appellant nust prove three things to recover:
(1) the enploynent of appellees, (2) appellees’ neglect of a
reasonable duty as to sentencing, and (3) loss to appellant
proxi mately caused by that neglect of duty. See Woddy, 258 M.
at 237.
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mal practice case, except 1in those cases where the comon
know edge or experience of laynmen is sufficient to allow the
fact finder to infer negligence from the facts.” ld. at 357
n.4.; see Central Cab Co. v. darke, 259 M. 542, 551 (1970)

Appel | ees’ representation of appellant in connection wth
sentencing is not, in our view, a situation in which the alleged
i nconpetence or negligence of counsel was within the know edge
of a |ayperson. See Fishow, 55 M. App. at 318-19. W t hout
nore, the record in this case was not sufficient to support the

award of summary judgnent on this issue.

JUDGMENT OF THE CIRCU T COURT FOR
BALTI MORE COUNTY VACATED. CASE
REMANDED TO THE CIRCU T COURT FOR
BALTI MORE COUNTY FOR FURTHER
PROCEEDI NGS CONSI STENT WTH TH' S

OPI NI ON. COSTS TO BE DI VI DED
EQUALLY  BETWEEN  APPELLANT  AND
APPELLEES.
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