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Appellant is upset that its property, located in the Loch
Raven watershed in Baltinmore County, is included in the county's
RC-4 resource conservation zone and therefore is limted in its
devel opnent potential. It clains that inclusion of its property in
that zone is unconstitutional for a variety of reasons. W find no
merit to its assertions and shall therefore affirmthe judgnent of
the Grcuit Court for Baltinore County dismssing its conplaint.

THE COUNTY ZONI NG LAW

Pursuant to the Constitutional and statutory authority vested
in it as a chartered county, Baltinore County has enacted |aws
governing planning and zoning in the county. The county | aw
provides two nethods of rezoning: quadrennial conprehensive
rezoni ng and i ndividual reclassification.

Every four years, the existing zoning on all land in the
county is reviewed. The process begins with a review of the
zoning regulations and maps by the county Planning Board, which
makes a prelimnary report to the County Council. Any recomrended
changes in the zoning regulations or nmaps are included in that
report. Through public hearings, interested citizens are then
af forded an opportunity to comment on and object to the prelimnary
reconmendati ons. Fol |l owi ng those public hearings, the Planning
Board submts to the Council a final report, including proposed
zoning regul ations and maps. The public then has three nonths in
which to raise issues before the Council; the Planning Board has

anot her nonth thereafter to nake its coments. Finally, after one



or nore public hearings, the County Council, by ordi nance, adopts
regul ati ons and maps. See, in general, Baltinore County Code, 88
26- 123 —26- 125,

In addition to this quadrennial conprehensive rezoning, the
County Code allows individual |andowners to petition the County
Board of Appeals for a reclassification of their properties.
Baltimore County Code, 8§ 2-356. A reclassification, being in
derogation of the legislative determ nation nade in the nost recent
conpr ehensi ve rezoning, is normally dependent upon a show ng either
that the existing classification was a "m stake" or that there has
been a sufficient change in circunstances since the |ast
conprehensive rezoning to warrant the requested reclassification.

In 1976, as part of the conprehensive zoning process, the
County Council created four resource conservation zones. I n
creating those zones, the County Council found, generally, that
devel opnent in the rural areas of the county had been taking place
at an increasing rate and wi thout the framework of a | and use plan
or other planning conponents; that, as a result, the devel opnent

"has formed very undesirable |and use patterns,” that a significant
anmount of "urban spraw " was occurring al ong highways in the rural
areas as tracts imediately fronting along the highways were
"lotted off;" and that such devel opnment was detrinmental in a nunber
of respects, including the loss of "critical watershed areas."

Anmong the stated purposes of these zones were di scouragenent



of the then-existing |land use patterns, creation of a framework for
orderly devel opnent, provision of "suitable" areas for rural-
subur ban devel opnent, protection of natural and man-nmade resources
fromthe conprom sing effects of devel opnent, protection of areas
desirable for nore intensive future developnment by regulating
undesirable fornms of interimdevel opnent, and conservation of |and
and water resources.

The four resource conservation zone created as part of the
county zoning — agricultural (RC2), deferral of planning and
devel opnent (RC-3), watershed protection (RC-4), and rural-
residential (RC-5) — still exist. The land at issue here is, and
since 1976 has been, in the RC-4 zone. The specific purpose of
that zone, as set forth in the Baltinmre County Zoni ng Regul ati ons
(BCZR 8 1A03.1), is to provide for the protection of water supplies
of netropolitan Baltinore and neighboring jurisdictions by
preventing contam nation through unsuitable types or |evels of
devel opnment in their watersheds.

Al t hough there have been anmendnents to the BCZR governing the
RC-4 zone since 1976, the maxi mum gross density allowed for that
zone has remained fixed —0.2 dwelling units per acre, i.e., one
house for every five acres. BCZR § 1A03.4B. As an alternative to
t hat nunmber of dwelling units, however, the zoning regul ations
provide for certain other uses permtted either by right or by
speci al exception. Included anong the uses permtted by right are
farms, public schools, and transit facilities; included anong the
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uses permtted by special exception are antique shops, canps,
communi ty buil dings, churches, restaurants, and offices.

THE | SSUES

In 1974, appellant, a Maryland corporation in the business of
devel oping and managing real estate, acquired through stock
acquisition and nerger a 391-acre tract, of which the 215-acre
parcel at issue here was a part. At some point, the other 176
acres were rezoned to DR- 3.5 (Density Residential —3.5 dwelling
units per acre) and developed into a residential community known as
Hunters Run.

I n 1992, during the conprehensive zoning process, appellant
submtted to the County Council a petition requesting that the
Council rezone the remaining 215 acres fromRC-4 to DR-16 (Density
Residential —16 dwelling units per acre) and BL (Business-Local).
Under the plan submtted with the petition, appellant proposed to
buil d approximately 3,000 units, including towhouses, nulti-famly
homes, and elderly housing. Under the current RC-4 zoning, apart
from the other uses permtted of right or by special exception
appellant would be able to build only 43 dwelling units, which
coul d be clustered.

In its petition, appellant asserted that the community woul d
be phased in over a 15-year period, at the rate of 200 units per
year, that it would be an "environnentally sensitive" comunity
nmeeting all applicable environnmental requirenents, that it was in
accord with the county master plan, that the public school system
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was adequate to accommodate children fromthe proposed conmunity,
and that it would actually inprove water quality in the area
Not wi t hst andi ng t hese assertions, some of which are conclusory in
nature, the Council denied appellant's petition and left the
property in the RC4 zone.

In April, 1993, appellant filed the conplaint leading to this
appeal, alleging that the Council's refusal to rezone the property
in the manner it had requested violated appellant's Federal and
State Constitutional rights. Specifically, it urged that it was
bei ng denied equal protection and substantive due process in
contravention of the Fourteenth Amendnment, 42 U.S.C. § 1983, and
Mil. Decl. of Rts., art. 24, and that retention of the property in
the RC-4 zone constituted a "taking”" within the nmeaning, and in
violation, of the Fifth and Fourteenth Amendnents, 42 U S. C 8§
1983, and art. 111, 88 40 and 40A of the Maryland Constitution
Upon notion by the County and by People's Counsel, who had
intervened in the case, the court dismssed the conplaint for
failure to state a claimon which relief could be granted.

In Cctober, 1993 —prior to entry of the order dism ssing the
conplaint —appellant filed a petition with the Board of Appeals
for a reclassification of the property. It then sought, and
obt ai ned, a postponenent for the asserted purpose of submtting a
revised plan. As of the date of oral argunent before this Court,
in February, 1995, appellant had neither submtted a revised plan
nor requested further consideration by the Board of its initia
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petition, which is still pending.

DI SCUSSI ON

| nt roducti on

As noted, appellant has raised a nunber of discrete
Constitutional issues, which we shall discuss. At oral argunent,
t hose argunents essentially coal esced into the assertion that, if
a person buys property that he believes will eventually be in the
path of developnment and it later turns out that the property is in
t he path of devel opnent, he has a Constitutional right to have the
property rezoned in order that he may develop it as he w shes.
That is not the |aw

Before addressing the particular Constitutional challenges
rai sed by appellant, we shall consider briefly appellees' argunent
that they are all premature because appellant has failed to exhaust
an available admnistrative renedy, i.e., consideration of its
petition for reclassification, which it deliberately had postponed.
Appel I ant, of course, contends that, under Patsy v. Board of
Regents, 457 U. S. 496 (1982) and its progeny, it is not required to
exhaust adm nistrative renmedies when pursuing a claim under 42
US C 8§ 1983. Appellees rejoin that (1) that doctrine applies to
al l eged violation of individual, personal rights and not to zoning
cases, and (2) in any event, the case is premature under the
"ripeness" doctrine.

These are interesting questions, but, as they are not really



jurisdictional in nature, we shall pass over them W believe that
there is wutterly no nerit to the substance of appellant's
argunents, and we shall affirmon that basis. For purposes of this
appeal, therefore, we shall assune, although we do not hold, that
appellant was not required to pursue its petition for
reclassification to conclusion before filing this |awsuit.
Taki ng d ai ns

Appel | ant makes both a procedural and a substantive conpl ai nt
with respect to its "taking" claim First, it avers that, "[except
in unusual cases," a court should not dismss a constitutiona
claim for a taking of property where the conplaint raises
"conplicated factual issues concerning the Appellant's actions and
justifications for denying a zoning reclassification.” Naturally,
it contends that its conplaint in fact raises such conplicated
I ssues. Substantively, it argues that the proper test for
determ ning whether State regulation constitutes a "taking" is
whet her the regulation reasonably advances legitinate State
interests or denies an owner "economcally viable use of his land."
See Nollan v. California Coastal Conm n, 483 U S. 825, 834 (1987).

Keeping in mnd that this appeal arises fromthe granting of
a notion to dismss, rather than a summary judgnment or judgnment
entered after trial, we need to | ook at, and confine ourselves to,
the allegations in the conplaint. They are sparse, indeed.

After alleging how and when appel |l ant acquired the property,



the fact that it filed a petition for rezoning, and that it
"docunented"” all the nice things it says about the planned
community, appellant avers that, "[n]Jotwithstanding its earlier
rezoning and/or permtting of devel opnent of rural and/or resource
conservation properties adjacent to or in close proximty to The
Property and notw t hstandi ng the appropriate and beneficial use to
whi ch [appellant] planned to put The Property, The Counci

deni ed [appel l ant's] request to change the zoning . . . fromRC4
to DR-16 and BL." In Counts V and VI, based respectively on the
Fifth Amendnent and the Maryland Constitution, appellant contends
that a taking has resulted "due to the fact that, w thout proper
rezoni ng, [appellant] has been denied the econom cally viable use
of the Property and has suffered substantial dimnution in its
i nvest nent - backed expectations as owner of such property.” The
only addition to this explanation is in Count VII, based on the
Fourteenth Amendnent, where it clainms that the County's action was
arbitrary and capri ci ous.

Taking these allegations as they are, it is clear that no
Constitutional taking has been adequately alleged. Nor have any
"conplicated factual issues" been alleged sufficient to nmake a
notion to dism ss inappropriate.

We reject as absurd the contention that the creation of an RG
4 zone, as defined in the BCZR and the inclusion within it of
property in an inportant metropolitan watershed do not
substantially advance a legitimate State interest. The purpose of
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the zone is set forth in the ordinance creating it; we are aware of
no case — and none has been cited to us — holding that the
conservation of watersheds and the limtation of developnment in
those watersheds is not a legitinate State interest. \Wether, to
achi eve that purpose and protect that interest, particular land in
a watershed should remain free from intensive developnent is
gui ntessentially a |l egislative judgnment call.

The issue, really, is whether continued inclusion of the
property in the Jlowdensity zone deprives appellant of a
Constitutionally-protected right. In Baltinmore Cty v. Borinsky,
239 M. 611 (1965), the Court adopted a strict and exacting
standard in this regard, holding, at 622:

"If the owner affirmatively denonstrates that
the | egi sl ative or adm ni strative
determ nation deprives him of all beneficia
use of the property, the action will be held
unconstitutional. But the restrictions
i nposed nust be such that the property cannot
be used for any reasonable purpose. It is not
enough for the property owners to show that
the zoning action results in substantial |oss
or hardship."
(Enphasi s added).

Appel lant urges that, under nore recent Suprene Court
pronouncenents, that is no longer the test. It seizes upon the
articulation in Nollan v. California Coastal Conm n, supra, 483
U S. 825; Keystone Bitum nous Coal Ass'n v. De Benedictis |, 480
U S. 470 (1987); Lucas v. South Carolina Coastal Council, __ US.

_, 112 SSC&. 2886 (1992); and Dolan v. Cty of Tigard, __ US.
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_, 114 S.C. 2309 (1994), that a regulation may constitute a
taking if it denies the owner of "economcally viable use of his
land.” At least inplicit inits argunent is that it is possible
for an owner to be denied the economcally viable use of his | and
even though he is not denied "all beneficial use."

The sinple and nost direct answer to this assertion is that
appel | ants have overl ooked the inportant nodifier "all." In Lucas,
the Supreme Court made clear that the standard was whether the
regul ation "denies all economcally beneficial or productive use of
| and. " (Enphasis added). 112 S. . at 2893. The Court |ater
supplied its own enphasis to the word "all" when it stated, at
2895, that an owner suffers a taking when he has been called upon
"to sacrifice all economcally beneficial uses in the name of the
common good, that is to |leave his property economcally idle." In
Waters v. Montgonery County, 337 MI. 15 (1994), the Court noted
t hat, under Lucas, a regulation does not go "too far" unless it
"denies all economcally beneficial or productive use of land."
(Enphasi s added). Waters, supra, at 40, quoting from Lucas, 112
S.C. at 2893. It then reiterated the Borinsky test, confirnmed in
Pi tsenberger v. Pitsenberger, 287 M. 20 (1980) that "[t]o
constitute a taking in the constitutional sense . . . the state
action nust deprive the owner of all beneficial use of the
property.”

The Borinsky articulation is entirely consistent with the
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Federal standard explained in Lucas, and it is clear from the
pl eading, read in light of the county zoning |aw, that appellant
has not been deprived of all econom cally beneficial or productive
use of its land; inclusion of the property in the RCG4 zone has not
left it economcally idle. Appel l ant has therefore not pled a
Constitutional taking under either the Maryland or the Federa
Consti tution.
Equal Protection

The sole basis for appellant's equal protection conplaint is
that the County treated its rezoning request differently fromthe
way it treated simlar requests by others. It contends that tracts
|l ocated in close proximty to its property, which were previously
zoned rural or resource conservation, were "rezoned or otherw se
permtted to devel op."

Because appellant's claimis not based on an "infringenent of
a fundanental right or discrimnation against a suspect class," we
review the Council's actions under the rational basis test. Silver
v. Franklin Townshi p Board of Zoni ng Appeals, 966 F.2d 1031, 1036
(6th Cr. 1992). The rational basis test requires appellant to
prove that (1) the County treated it differently than it treated
others simlarly situated, and (2) the disparate treatnment did not
bear a rational relationship to a legitimte interest.

Appel l ant alleges in paragraph 11 of its conplaint, entitled

"Facts Commpn to All," that
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"[t]he tracts of previously rural and/or
resource conservation property surroundi ng The
Property or in close proximty to The Property
whi ch were rezoned or were otherwi se permtted
to develop becane the tracts wupon which
Loveton Farns residential devel opnent, Loveton

Cent er busi ness devel opnent, Br oadnead
residenti al devel opnent, Hunt er s Run
residential devel opnent, North Park business
devel opnment, Hunt Valley Mll, Hunt Valley

Busi ness Center, Shawan busi ness devel opnent,
Masonic Honme of Maryland and Hi ghl ands
Corporate O fice Park were developed and
built."

In the substantive portion of its conplaint, appellant alleges
that the County

"has treated [appellant’'s] request to rezone
the Property from RCG4 to DR 16 and BL
differently than it treated simlar requests
by others, and, specifically has permtted
those properties identified in paragraph 11,
and others, to be developed and/or rezoned
from rural and/or resource conservation
classifications so as to permt devel opnment,
but has not permtted simlar rezoning or
devel opment of The Property."

Nowhere in the conplaint does appellant allege wth any
specificity that the Council treated it differently than others
simlarly situated. Although appellant asserts that the Counci
granted other |andowner's request to rezone, it has given no facts
tending to show "that these other developnents were simlarly
situated to his devel opnent.” Silver, 966 F.2d at 1036-37.
Accordingly, appellant fails to allege an equal protection claim

Even if we assune that the first prong of the rational basis

test has been satisfied, appellant has failed to show that any
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di sparate treatnent did not bear a rational relationship to a
legitimate interest.

Appel I ant has not shown, even in its pleading, that the RC 4
zoning lacks a legitimte public purpose or that the nmeans under
the RC-4 zoning regulations are wunsuitable to that purpose.
Appel l ant nerely argues that the Council has rezoned nearby | and
and that the Council's failure to rezone its property is a
violation of its rights to equal protection.! That argunent is
conpletely without nerit.

The very nature of the zoning process requires that parcels of
land - even neighboring land - be considered individually.
Al t hough nei ghboring parcels may share sone characteristics, each
parcel is wunique and my not share all of +the relevant
characteristics possessed by adjacent or nearby parcels. If we were
to adopt appellant's argunment that its rights to equal protection
have been viol ated sinply because nei ghboring | and has been zoned
differently fromits |land, we would be doing away with the zoning
process al together.

During the quadrennial conprehensive zoning process, the
County reviews the current zoning structure, evaluates the changes
in the community and environnment, and nmakes any necessary

amendnents it deens appropriate. "Lines . . . nust be drawn

1 Al'though appellant nmentions in its conplaint that one of
t he nei ghboring properties that was rezoned includes Hunters Run,
it fails to nention that that is the other portion of the 391
acre tract known as Towson Nurseri es.
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sonmewhere. " N.W Merchants Term v. O Rourke, 191 M. 171, 187
(1947). Wthout any allegations that the zoning lacks a legitimte
pur pose, appellant's claimfails.

Substantive Due Process

Appel I ant argues that the refusal to rezone its property was
arbitrary and capricious and that is was therefore denied its right
to substantive due process.

Appel | ees argue that appellant failed to state a claim for
substantive due process because it failed to show a property
interest that is cognizable under the 14th Amendnent's Due Process
Cl ause. W agree.

In Gardner v. Baltinore Mayor & Gty Council, 969 F.2d 63 (4th
Cir. 1992), the Cty Planning Commi ssion and City Departnent of
Public Wrks del ayed approval of a public works agreenent which
woul d have all owed Gardner to construct a residential subdivision
on its property. As a result of the delays, Gardner lost title to
the property in a foreclosure sale and thereafter filed a conpl ai nt
al | egi ng deni al of substantive due process. The Court held that

"[t]he first step in analyzing whether the
city deprived appellants of substantive due
process is a determnation of whether they
possessed a property interest in the public
wor ks agreenent that is cognizable under the
Fourteenth Amendnent's Due Process C ause.

If there is no cogni zable property interest,
there is no need to reach the question of
whet her a purported deprivation was arbitrary

or capricious."”

ld. at 68.
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In Board of Regents v. Roth, 408 U S. 564, 577 (1972), the
Suprene Court held that "[t]o have a property interest in a
benefit, a person clearly nmust have nore than an abstract need or
desire for it. He nust have nore than a unil ateral expectation of
it. He nust, instead, have a legitimate claimof entitlenent to
it." In applying the "claim of entitlenent" standard to
subst antive due process clains, the Gardner Court held:

"whet her a property-hol der possesses a
legitimate claimof entitlement to a permt or
approval turns on whether, under state and
muni ci pal law, the local agency |acks al
di scretion to deny issuance of the permt or
to wthhold its approval. Any significant
di scretion conferred upon the |ocal agency
defeats the claimof a property interest."”
Gardner, 969 F.2d at 68.

The Court further instructed that "[u]nder this standard, a
cogni zabl e property interest exists 'only when the discretion of
the issuing agency is so narrowy circunscri bed that approval of a
proper application is virtually assured.'” 1d. (quoting RRI Realty
Corp. v. Incorporated Village of Southanpton, 870 F.2d 911, 918 (2d
Cr. 1989).

Applying the standard, Gardner held that, based on the
authority granted to the Comm ssion by the city's Subdivision
Regul ati ons, the "Comm ssion [had] significant discretion to reject

even properly submtted applications.” Gardner, 969 F.2d at 69.

The Court concl uded, hol ding that
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"Baltinore's subdivision regulations

vest

broad discretion wth the Planning Conm ssion

at virtually every stage of the process.
fact by itself deprives appellants of
legitimate claim of entitlement to

Thi s

any
t he

regul atory approval s sought. Because they did
not possess any property interest cognizable
by the Fourteenth Amendnent's Due Process
Clause, their § 1983 action was properly

di sm ssed. "

ld. at 72.

I n another recently decided Fourth Grcuit case,

of Bel Air, 991 F.2d 100 (4th Gr.), cert. denied,

Bi ser v. Town

_us

114 S. C. 182 (1993), the appellant clainmed that the Town of Bel

Alr

deprived him of substantive due process by refusing to grant

him a “special exception' that would have permitted himto build

commercial buildings on property zoned for residential

The Court held that

| d.

"In order for Biser to state a substantive due
process claim he nmust first denonstrate that
he possesses a " cogni zabl e property interest,

rooted in state law ' . . W do

believe that Biser held a property interest in
t he special exception before it was granted by
the Board. A property interest requires nore
than a "unilateral expectation' that a permt
or license will be issued; i nstead, there
must be a "legitimate claimof entitlenent.'.

.In applying this standard of entitlenent,

we have held that if a |ocal agency has

significant discretion' in determ ning whether
a permt should issue, then a claimant has no

legitimte entitl enment and, hence
cogni zabl e property interest."

at 103-4 (citations omtted). Appl yi ng that

use only.
not
any
no
standard, the

Court held that the Board had "significant discretion in deciding

17



whether to grant . . . a special exception. In making its
decision, the Board [uses its discretion to] determ ne whether
granting the exception "would adversely affect the public health,
safety, security, norals or general welfare.'" ld. at 104
(citation omtted).

Appel | ant does not deny that, in order to allege a violation
of substantive due process, it first nust allege a property
interest that is cognizable under the 14th Amendnent. |t contends
that it has net that burden. Appellant argues that "the discretion
of the local agency in this case, i.e., the County Council, is
circunscribed by the requirenent that it support its decisions with
probative evidence, as well as the requirenment to consider the
County as a whole, and not act in favor of a plebiscite of citizens
who are acting in their own benefit." Appellant's attenpt to strip
the Council of its discretion is unconvincing.

Appel lant has no Constitutionally cognizable interest in
obtaining DR-16 and BL zoning. At best, it has nerely a unil ateral
expectation or desire to obtain the requested zoning. Wether that
zoning is to be granted is strictly within the discretion of the
County Counci | .

In making its determ nation the Council nust deci de whet her
granting the petition would pronote the general purpose and intent
behind the establishment of the zoning regul ations. Bal ti nore

County Code, 8 26-116. To that end, the Council mnust determ ne

18



whet her granting the petition would "reduce congestion in the
roads, streets, and alleys. . . . pronote adequate |ight and air.

pronote health and the general welfare. . . . [and]
facilitate adequate provision[s] for schools, parks, water,
sewer age, transportation, and ot her public requirenents,
conveni ences, and inprovenents.” 1d. As the Court held in Biser,
"It is difficult to image a nore flexible standard."” Biser, 991
F.2d 100, 104. "Mreover, the standard focuses on the anount of
di scretion accorded the issuing agency by |l aw, not on whether or to
what degree that discretion is actually exercised."” Gardner, 969
F.2d at 68. Thus, appellant's contention that it submtted an
"award wi nni ng" proposal that net the conditions of the master plan
is irrelevant to the substantive due process anal ysis.

Even if we assune that appellant has established a property
interest that is cognizable under the 14th Amendnent's Due Process
Cl ause, the result is unchanged.

"Zoning is a legislative function, and when
reviewing the acts of zoning authorities, the
duty of the courts is to decide whether such
action was arbitrary, di scrimnatory or
illegal [citations omtted]. . . . Wen a
conprehensive map designed to cover a
substantial area is adopted, it is entitled to
the same presunption of correctness as an
original zoning."
JMC Constr. v. Montgonery County, 54 Md. App. 1, 16 (1983); see
also Ark Readi-Mx Concrete Corp. v. Smth, 251 Ml. 1 (1968)

County Council v. Ofen, 334 Ml. 499, 507 (1994). Additionally, in
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Stunp v. Grand Lodge, 45 Md. App. 263, 269 (1980), we not ed:

"Conprehensive rezoning is a vital |egislative
function, and in naking zoning decisions
during the conprehensive rezoning process, a
County Council is exercising what has been
described as its “plenary' |egislative power.
The power is broad and is limted only by the
constitutional restriction that the Council's
actions "bears a substantial relationship to
the public health, confort, order, safety,
conveni ence, norals and general welfare.
‘[citations omtted]"

Clearly, prohibiting dense residential devel opnent near the
Loch Raven Reservoir is substantially related to the protection of
the watershed. Additionally, restricting the growh of the
community and the manner in which it develops is causally connected
to the health, safety, crine prevention, congestion avoi dance and
general welfare of the comunity. Accordingly, we affirmthe trial
court's decision in its entirety.

JUDGVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANT.
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