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Carl F. AQtman, Sr., appellant, challenges a determ nation by
t he Board of Physicians (the “Board”), appellee, revoking Atman’s
physician assistant certificate.* The revocation followed
appel lant’s plea of guilty in federal court to “forging or altering
a prescription.” Appel l ant’ s conduct enabled him to obtain
prescriptions of Ritalin for his son, know ng that his son was no
| onger covered under appellant’s nedical insurance. dtnan sought
review of the Board s decision in the GCrcuit Court for Anne
Arundel County, which affirned.

On appeal, Otman presents three questions for our review
which require us to consider the Maryland Medical Practice Act,
Title 14 of the Health Cccupations Article of the Maryl and Code,
and the Maryl and Physi ci an Assistants Act, found in Title 15 of the
Heal th Cccupations Article. He asks:

l. On the evidence adduced before the agency in this
case, was Appellant convicted of a crine involving
nmoral turpitude within the nmeaning of that termin
88 14-404(b) and 15-314 of the Health Cccupations
Article of the Annotated Code of WMaryl and?

1. Didthe Appell ee Maryl and State Board of Physicians
and the Adm nistrative Law Judge in this matter
conbi ne to deprive Appell ant of reasonable and fair
consi deration whether his conviction in the United
States District Court for the District of Maryl and
warranted a sanction |less than revocation of his

Certificate as a Physician Assistant?

I1l. Was the denial of a Case Resolution Conference to
Appel I ant by the Maryl and State Board of Physicians

! When t he proceedi ngs began, the Board was known as t he Board
of Physician Quality Assurance. See Maryl and Code (2000 Repl
Vol ., 2004 Supp.), 8 14-201 of the Health Cccupations Article
(substituting “Board of Physicians” for “Board of Physician Quality
Assur ance”).



inthis matter an abuse of discretion by the Board?
For the reasons set forth below, we shall affirm
THE STATUTORY SCHEME

Before reviewing the facts, it is inmportant to understand the
rel evant statutory and regulatory provisions. In Maryl and,
physicians are governed by Title 14 of the Health Occupations
Article (“H Q") of the Maryland Code (2000 Repl. Vol.), while
physician assistants are governed by Title 15 of the Health
Qccupations Article. In addition, applicable regulations are found
in the Code of Maryland Regulations (“COVAR'). The State
Governnent Article (“S.G ") of the Maryland Code (1984, 1999 Repl
Vol ., 2003 Supp.) is also pertinent.

H O § 15-314 provides:

§ 15-314. Grounds for reprimands, suspension or
revocation of certificate.

Subj ect to the hearing provisions of 8§ 15-315 of this
subtitle, the Board, on the affirmative vote of a
majority of its nenbers then serving, may reprimnd any
certificate holder or suspend or revoke a certificate if
the certificate hol der:

(3) Violates any provision of this title or any
regul ati ons adopted under this title or conmts any act
whi ch could serve as the basis for disciplinary action
agai nst a physician under 8 14-404 of this article

H O 8§ 15-315(a) is also relevant. It provides, in part:
§ 15-315. Same - Hearings.
(a) Opportunity for hearing. — (1) Except as otherw se

provi ded under 8 10-226 of the State Governnent Article,
before the Board takes any action under 8 15-314 of this
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404.

subtitle, the Board shall give the individual against
whom the action is contenplated an opportunity for a
heari ng before a hearing officer.

(2) The hearing officer shall give notice and hold
the hearing in accordance with Title 10, Subtitle 2 of
the State Governnment Article.

* * %

(b) Appeals. - (1) Any certificate holder who is
aggrieved by a final decision of the Board under this
subtitle nmay not appeal to the Board of Review but may
take a direct judicial appeal.

(2) The appeal shall be as provided for judicia
review of the final decision in Title 10, Subtitle 2 of
the State Governnent Article....[l?

S.G 8§ 10-226(c) provides:
§ 10-226. Licenses - Special provisions.

* * *

(c) Revocation of[r] suspension. — (1) Except as provided
I n paragraph (2) of this subsection, a unit may not
revoke or suspend a |icense unless the unit first gives
the |icensee:

(i) witten notice of the facts that warrant
suspensi on or revocation; and

(ii) an opportunity to be heard.

As we have seen, H O § 15-314 expressly refers to H O § 14-

Title 14 of the Health Occupations Article is captioned

“Physicians.” H O 8§ 14-404(b) provides:

§ 14-404. Denials, reprimands, probations, suspensions,

2 S.G 88 10-101 to 10-305 contain the Administrative
Procedure Act. Section 10-223 provides: “A party who is aggrieved
by a final judgnent of a circuit court under this subtitle nay
appeal to the Court of Special Appeals in the nmanner that
provi des for appeal of civil cases.”

3

| aw



and revocations - Grounds.

* * %

(b) Crimes involving moral turpitude. — (1) On the
filing of certified docket entries with the Board by the

O fice of the Attorney General, the Board shall order the

suspension of a license if the Iicensee is convicted of

or pleads guilty or nolo contendere with respect to a

crime involving noral turpitude, whether or not any

appeal or other proceeding is pending to have the
conviction or plea set aside.

(2) After conpletion of the appellate process if the
convi ction has not been reversed or the plea has not been

set aside with respect to a crinme involving noral

turpitude, the Board shall order the revocation of a

license on the certification by the Ofice of the

Attorney Ceneral.

“Moral turpitude” is defined in COVAR 10.32.02.02(B)(19) as
“conduct evidenci ng noral baseness of the respondent as determ ned
on a case-by-case basis under common |aw.” COVAR 10. 32. 01. 01,
whi ch pertains to physicians, states: “These regul ati ons govern how
an individual becones licensed in Maryland to practice nedicine.”
Moreover, COVAR 10.32.02.01 states: “These regulations govern
procedures for disciplinary and |icensing nmatters before the Board
of Physicians.” Chapter 01 is titled “General Licensure
Regul ations,” while Chapter 02 is titled “Hearings Before the Board
of Physicians.”

FACTUAL SUMMARY

Appellant enlisted in the United States Navy in Novenber of
1969, fromwhich he retired on March 1, 1995. |In 1976, appell ant
becane a physician assistant; he has been certified to practice in

Maryl and since 1991. From 1996 t hrough 1998, A tman worked under

4



contract as a civilian physician assistant at the Naval Acadeny in
Annapolis and at the National Naval Medical Center in Bethesda.

As a Navy retiree, appellant received free nmedical care and
prescriptions for hinself, his wife, and his children, until the
chil dren reached t he age of twenty-one, or twenty-three if enrolled
in college. Appellant’s son, Carl AQtman, Jr. (“Junior”), turned
twenty-one years of age on May 3, 1996, and did not attend col | ege.
Therefore, as of May 3, 1996, Junior becane ineligible for health
benefits under appellant’s Navy nedi cal coverage.

Juni or has Attention Deficient Hyperactive Di sorder (“ADHD"),
for which he was prescribed Ritalin, a controll ed substance, or its
generic equivalent. After Junior reached the age of twenty-one,
appel l ant continued to obtain Ritalin for his son through the Navy,
even t hough Juni or was no | onger eligible for prescription benefits
t hrough appellant’s nedical coverage. Appel lant’ s conduct in
obt ai ning medi cation for his son, knowing his son was ineligible
for such nedical benefits, led to appellant’s prosecution in
federal court.

In June 1999, the United States Attorney for the District of
Maryl and fil ed an I nformati on agai nst appel |l ant, alleging that, “by
fraud, deceit, msrepresentation, and subterfuge,” appellant
“knowi ngly and intentionally” “forged and al tered prescriptions and
witten orders for prescriptions for Methyl phenadi te; and conceal ed

facts in order to obtain prescriptions for Methylphenadite,” in



violation of Md. Ann. Code (1996 Repl. Vol.), Art. 27, 8§ 300,® and
the Assimlated Crines Statute, 18 U.S.C. § 13 (2000).

The Information was fil ed pursuant to a pl ea agreenent between
appel lant and the United States, detailed in a letter dated Apri
26, 1999, witten by Bonnie S. G eenberg, Assistant United States
Attorney, and signed by appellant and his | awer on May 28, 1999.
The letter set forth the follow ng statenent of facts:

On or about Septenber 27, 1998, the National Naval
Medi cal Cent er recei ved a prescription for
Met hyl pheni date (a generic equivalent of Ritalin) over
t he Conposite Health Care System(CHCS) al |l egedly witten
by a physician for M. Otmn. However, the physician
did not wite the prescription for M. Otnan. Rather,
M. dtman accessed the CHCS termnal in the Nationa
Naval Medi cal Center in Bethesda, Maryl and, and gener at ed
a prescription for Methyl pheni date on Septenber 27, 1998
in Bethesda, Maryl and. M. Odtman also generated
prescriptions for Mthyl phenidate by accessing the CHSC
[sic] termnal on July 18, 1996, October 17, 1996,
Novenber 6, 1996 at the Naval Medical Center in the U S.
Naval Acadeny, Annapolis, Maryl and.

Further, M. QAtmn deceived others and conceal ed
material facts in requesting that others authorized to
i ssue prescriptions at the Naval Medical dinic in the
U S. Naval Acadeny, Annapolis, Mryland issue him
prescriptions for Methyl phenidate on Cctober 17, 1998,
August 18, 1998, August 16, 1998, May 8, 1998, July 22,
1998, March 19, 1998, Decenber 9, 1998, Cctober 20, 1997,
and July 22, 1997.

At all tinmes herein, between April 15, 1996 and
Cctober 1, 1998, Met hyl pheni date was a prescription drug
and a control | ed substance under 21 C F. R 88 1300. 01 and
1308. 12. M. dtman received this prescription drug,
Met hyl pheni date, nunerous tines between April 15, 1996
and COct ober 1, 1998 by forging or altering a prescription

3 Article 27, 8 300 was repeal ed by Acts of 2002. Effective
October 1, 2002, it was recodified in the Crimnal Law Article of
t he Maryl and Code, 88 5-101, 5-103, and 5-701 to 5-704.
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or witten order; by fraud, deceit, m srepresentation,

and subt erfuge; and conceal ed material facts in order to

obtain and attenpt to obtain the prescription drug.

The defendant’s son, Carl dtman, Jr., uses

Met hyl pheni dat e and becane ineligible to receive nedical

benefits in May 1996, as he turned 21.

On July 15, 1999, appellant formally tendered a guilty pleain
federal court to the charge of violating Title 18, 8 13 of the U. S
Code and Article 27, 8 300 of the Maryland Annotated Code. On
Septenber 8, 1999, the federal court (Garbis, J.) sentenced
appellant to two years of probation, a $1,000 fine, and $1, 208. 43
in restitution.

As aresult of appellant’s crimnal conviction, on January 11,
2000, the Navy revoked appellant’s <clinical privileges and
termnated his staff appointnent. The Navy also notified the Board
of its action on Decenber 12, 2000.

On August 20, 2001, the Departnment of Health and Mental
Hygi ene (the “State”), filed with the Board a “Petition to Revoke
the Respondent’s Physician Assistant Certificate.” It relied on
t he Maryl and Medi cal Practice Act, H O 88 15-314(3) and 14-404(b).
In particular, the State sought a nmandatory revocation of
appel | ant’ s physi ci an assi stant certificate because of his “plea of
guilty to obtaining Controlled Dangerous Substances by fraud,
deceit, m srepresentation and subterfuge,” claimngit “constitutes
a crinme involving noral turpitude.”

The Board issued an order on August 22, 2001, requiring

appel lant to “show cause, if there be any, in witing ... why his



certificate to practice as a physician assistant should not be
revoked.” In his answer, appellant asked the Board to deny the
petition, arguing that H O § 14-404(b) applies to physicians but
not to physician assistants. He also clainmed that, under H O 8§
15-315(a), he was entitled to an evidentiary hearing. |In addition,
appel | ant argued that hi s m sdeneanor conviction did not constitute
a crime of noral turpitude. Moreover, he maintained that the Board
was not required to suspend or revoke his certificate, given
various mtigating factors.

Inits response, the State argued that H O 8§ 14-404(b)(2) is
made applicable to physician assistants by H O § 15-314(3).
Moreover, it contended that appellant was not entitled to an
evidentiary hearing. And, the State asserted that the offense for
whi ch appellant was convicted constituted a crine of noral
t ur pi t ude.

In a “Menoranduni of Decenber 4, 2001, the Board referred the
matter to the Ofice of Administrative Hearings (“OAH') for a
heari ng by an Admnistrative Law Judge (“ALJ”), pursuant to the
State CGovernnment Article. A flurry of pleadings preceded the
adm ni strative hearing.

At the hearing held by the ALJ on March 20, 2002, the State
argued that H O 8§ 14-401(b), which subjects a physician to |icense
revocation upon conviction of a crinme of noral turpitude, also
applies to physician assistants, because H O 8§ 15-314(3)

i ncorporates by reference H O 8§ 14-404(b). Appellant countered



that the mandatory |icense revocation provision applicable to
physi ci ans does not apply to physician assistants, and thus the
Board could opt to reprimand or suspend a physician assistant,
i nstead of inposing a revocation. Further, appellant argued that
the legislative history denponstrated that the General Assenbly
chose not to amend H. O 8§ 15-314 to include the mandatory |icense
revocation required by H O § 14-404.

On April 17, 2002, the ALJ issued an “Order on Mtions,” a
t wel ve- page opi nion addressing whether appellant, “a physician
assistant, is subject to the mandatory |icense revocation |aw
applicabl e to physicians” under H O 8§ 14-404(b). Concl udi ng that
a plain reading of the Maryland Physician Assistants Act
“Incorporates the acts listed in 8 14-404, but not the procedures,”
the ALJ determ ned that appellant is not “subject to the nmandatory
i cense revocation provisions of 8§ 14-404(b)(2).” Therefore, the
ALJ remanded the matter to the Board for further proceedings
i ncluding a Case Resol ution Conference (“CRC’).

Then, on Septenber 13, 2002, the Board issued a “Reversal of
Dismssal and Interim Oder of Remand,” in which it treated the
ALJ' s “remand” as an “order of dism ssal, dism ssing the case for
| ack of a prior Case Resolution Conference.” The Board was of the
vi ew t hat appel | ant coul d be charged with a viol ation of any of the
grounds listed in H O § 14-404, but that the procedures set forth
in that provision did not apply. Rather, the Board determ ned t hat

t he procedures of the Physician Assistants Act, found in Title 15



of the Health GCccupations Article, applied to appellant. In
particular, H O 8§ 15-315 entitled appellant to a hearing in
accordance with the provisions of the State Governnent Article.
The Board al so concluded that M. dtnmn was not subject to the
mandat ory revocation provisions of H O § 14-404(b)(2). However,
it ruled that the “statutory requirement” for a CRC applies to
physici ans, not physician assistants. Accordingly, the Board
remanded the matter to OAH for a contested case hearing “on the
nerits,” and for the “issuance of proposed findings of fact,
conclusions of law and, if justified by the conclusions of law, a
proposed sanction.”

The ALJ conducted an evidentiary hearing i n Novenber of 2002,
pursuant to the contested case provisions of the Adm nistrative
Procedure Act, S.G 8 10-201 et. seqg., and COVAR The parties
stipulated that appellant’s son turned twenty-one in May of 1996,
and that L. Dean Hoover, MD., a licensed Maryl and psychiatri st,
prescribed Ritalin for Junior for ADHD from 1994 to 1996, and
begi nning in 2000, but not in 1997, 1998, or 1999.

Richard Walton, a conpliance analyst for the Board, was the
sole witness for the State. The State entered into evidence
certified copies of appellant’s federal conviction in U.S. v.
Oltman, Case No. MIG 990238; the docket sheets; the Information;
t he signed plea agreenent; and the conplaint fromthe Navy to the
Board. Anong ot her things, the docunents showed that, on Sept enber

8, 1999, appellant was found guilty of one count of “obtaining a
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prescription drug by fraud, decei t, m srepresentation or
subterfuge,” in violation of Ml. Code, Art. 27, 8 300 and 18 U. S. C
§ 13, and that the offense occurred on Cctober 1, 1998. The
parties al so stipulated that appellant’s son “requires Ritalin” for
hi s ADHD.

Appel | ant, who was then fifty-four years old, testifiedinhis
own defense. The following testinony is pertinent:

[ APPELLANT' S COUNSEL]: .... Wiere were you working on
Sept enber 27, 19997

[ APPELLANT] : At what’s call ed the MACC, the Medical Acute
Care dinic, National Naval Medical Center

[ APPELLANT' S  COUNSEL]: And can you tell t he
Adm ni strative Law Judge what happened on that day?

[ APPELLANT] : Yes, sir. On that day, | walked into
anot her doctor’s office, | put a prescription on his
computer. It’s the worst mstake | ever nade in ny life.
I’msorry for that. And |I’'ve learned fromthat m stake
never to do it again. That’'s for sure. But the pharnmacy
called this doctor and said, “Is this your patient?” And
t he doctor said “No.” So he cane to nme and he said, “Did
you put this prescription in there?” And | said, “Yes,
| did. It’s a mstake. Cancel it.” It was never picked
up. The prescription was never picked up and used.

[ APPELLANT' S COUNSEL]: In the name of whomdid you wite
t hat prescription?

[ APPELLANT]: | wote that prescription in the nane of ny
son, Carl Frederick O tnman, Junior

[ APPELLANT’ S COUNSEL]: And what was the prescription for?

[ APPELLANT]: Ritalin or Methyl phenidate.

Appel | ant acknow edged that he also asked doctors to wite
prescriptions for his son, that the doctors did not ask appel |l ant

whet her his son was “eligible for care,” and that appellant “never
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said anything” to the doctors about his son’s ineligibility. He
mai nt ai ned, however, that the stipulation of facts contained in his
pl ea agreenent included instances of msconduct that did not
actual ly occur. Neverthel ess, appel | ant acknow edged t hat, when he
obtained the Ritalin prescriptions for his son, he was aware that
he would not be billed for them because of his eligibility for
nmedi cal benefits as a Navy retiree. Moreover, appellant conceded
that his actions constituted “theft.”

Mary A tman, appellant’s wi fe, described her son’s difficulty
maintaining a job without Ritalin. Junior testified that he
received Ritalin fromhis father between 1997 and 1998. On cross-
exam nation, he acknow edged that he did not visit a doctor to
obtain the nedication.*

At the conclusion of the evidence, the State argued that,
because fraud is an elenent of the crinme for which appellant was
convicted, he commtted a crine of noral turpitude. Appel | ant
countered that he was convicted of a m sdeneanor, not a fel ony, and
the offense was not a crine of noral turpitude. Further, he argued

that he was convicted of a crinme under Art. 27, 8§ 300, and fraud is

“ Appellant also presented the testinony of several other
wi t nesses, including John Holt, Esquire, a retired Naval Oficer
who was appellant’s neighbor for a period of tine, as well as
appellant’s patient; David Thonpson, the regional nanager for
Prison Health Services, the conpany for which appellant worked as
a physician assistant at the tinme of the hearing; and Thel ma Doyl e,
a famly friend and forner patient. Al t hough these w tnesses
of fered favorabl e cooments about appellant, their testinony i s not
pertinent to the issues on appeal.
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not the only action proscribed by that section. Rather, Art. 27,
8§ 300(g-1)(2)(i) i ncludes deceit, m srepresentation, and
subterfuge, (ii) includes forgery, (iii) includes concealing a
material fact, and (v) includes uttering a false prescription. 1In
appel l ant’ s view, m srepresentati on and subterfuge are not the sane
as fraud, and thus forging a prescription, concealing a materi al
fact, or wuttering a false prescription do not necessarily
constitute fraud.

On January 31, 2003, the ALJ submtted a “Proposed Decision,”
concl udi ng that appellant conmtted a crine of noral turpitude, in
violation of H O 88 14-404 and 15-314(3). The ALJ said:
“Deceitfully obtaining prescription drugs over such a | ong period
of time shows a serious lack of integrity for which revocation is
an appropriate sanction.” The ALJ found, in part:

5. On July 18, 1996, Cctober 17, 1996, Novenber 6,
1996, and Septenber 27, 1998, [appellant] used a
physi cian’s conputer to wite prescriptions for his son
for Ritalin. The [appellant’s] son was not eligible for
nmedi cal coverage through the Departnment of the Navy at
thetime [he] wote the prescriptions. The prescriptions
were filled at Naval pharmacies at either the Naval
Medical Cinic, Annapolis, Maryland, or at the Nationa
Naval Medi cal Cent er, Bet hesda, Mar yl and. The
prescriptions were paid by the [appellant’s] Naval
nmedi cal benefits.

6. On July 22, 1997, Cctober 20, 1997, March 19,
1998, May 8, 1998, July 22, 1998, August 16, 1998, August
18, 1998, Cctober 17, 1998, and Decenber 9, 1998, the
[ appel | ant ] requested that Navy physicians wite
prescriptions for Ritalin for his son.

7. Navy physicians did wite those prescriptions

but did not exam ne [appellant’s] son prior to witing
the prescriptions. The [appellant’s] son was not
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el igible for coverage through the Departnment of the Navy
at the tinme [he] requested the prescriptions.
Prescriptions witten by Naval physicians could not be
filled and paid for at civilian pharnmacies. The
prescriptions were filled at Naval pharmacies at either
the Naval Medical Cinic, Annapolis, Maryland, or at the
National Naval Medical Center, Bethesda, Maryland. The
prescriptions were pai d by the Respondent’s Naval nedi cal
benefits.

8. On Septenber 8, 1999, the Respondent pled guilty to
one count of obtaining a prescription drug by fraud
deceit, m srepresentation, or subterfuge. He was given
probation for two years and ordered to pay restitution in
t he anpbunt of $1, 208. 43.

I n determ ning that appel |l ant’ s conduct constituted a cri
turpi tude, the ALJ reasoned:

The term“noral turpitude” connotes a fraudul ent or
di shonest intent. Attorney Grievance Commission V.
Klauber, 289 M. 446, 457, 423 A 2d 578 (1981), citing
Attorney Grievance Commission v. Walman, 280 Md. 453, 374
A. 2d 354 (1977). Wiile not every m sdemeanor conviction
is a crinme of noral turpitude, a “crinme in which an
intent to defraud is an essential elenent is a crine
i nvolving noral turpitude.” Id. at 459, citing, In re
Hallinan, 43 Cal. 2d 243, 272 P. 2d 768, 771 (1954),
appeal after remand, 48 Cal. 2d 52, 307 P.2d 1 (1957).

Further, crimes "“involving intentional dishonesty for
pur poses of personal gain are crines involving nora
turpitude....” Id. at 459-460. (Enphasis in original)

The Respondent specifically pled guilty to obtaining a
prescription drug by fraud, deceit, m srepresentation, or
subterfuge. (Bd. #3). He cannot now successfully argue
that he pled guilty to concealing a material fact.

Further, t he Respondent was i ntentionally di shonest.
He admtted that he wote at |east one prescription
hi msel f using a physi cian’s conputer and, nunerous tines,
he had physicians wite prescriptions for his son when
t he physi cians had not exam ned his son. The Respondent
wrote or obtained the prescriptions with full know edge
that his son was no | onger covered by the Respondent’s
medi cal benefits, that the prescriptions woul d have to be
filled at a Naval pharmacy, and that the Navy woul d pay
for the prescriptions when filled at the Naval pharnmacy.

14
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Finally, the Respondent not only falsely obtained
prescriptions using a physician’s conputer, he al so drew
ot her physicians into his actions. Wiile it was the
physi ci ans’ decision to issue the prescriptions wthout
exam ni ng t he Respondent’ s son, the Respondent asked t hem
to participate in a fraud because he knew that his son
was not covered by his benefits and that the Navy woul d
pay for the prescriptions. The Respondent’s crine,
al though a m sdeneanor, was wllfully dishonest, and
characterized by fraud and deceit. Thus, it was a crine
of noral turpitude.

The ALJ also determined that “the Board is wthin its
statutory right to revoke the [appellant’s] physician assistant
certificate, notwithstanding the [appellant’s] testinony that he

was just assisting his son. In regard to the appropriate
sanction, the ALJ did not find that appellant’s conduct resulted
from “conpel ling extenuating circunstances.” The ALJ stated:

It is unreasonable to believe that the Respondent’s son

coul d not take off work at sonetine during those years to

see a physician. The period of time over which the

Respondent wrote or obtained the prescriptions leads to

t he reasonabl e i nference that t he Respondent obtai ned t he

prescriptions fraudul ently because his son was no | onger

covered by the Respondent’s nedical benefits and the

Respondent and/or his son could not or would not pay for

t he medi cati on.

Accordingly, the ALJ concluded that the Board “properly
revoked” appell ant’ s Physician Assi stant Certificate because of his
conviction. The ALJ said: “l PROPCSE that the Board of Physician
Quality Assurance’s revocation of the [Appellant’s] Physician
Assi stant Certificate be UPHELD.”

On February 7, 2003, the State submitted a letter to the
Board, captioned “Proposed Correction of ALJ's Proposed Deci sion,

Fi ndi ngs of Fact and Concl usions of Law....”, seeking to correct a
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“mnor error.” It conceded that the “Proposed Order” shoul d have
read: “I PROPCSE that the Board of Physician Quality Assurance
revoke the [ Appellant’s] Physician Assistant Certificate.”

Appellant filed *“Exceptions to Proposed Decision of
Adm ni strative Law Judge.” He argued that the ALJ “erroneously
inferred that the [Board] had decided to revoke [Appellant’s]
Certificate, when, in fact, there had been no such decision, and,
therefore, the ALJ applied the wong standard i nsofar as proposi ng
a sanction.” Appellant also contended that the ALJ erroneously
concl uded that appellant pled guilty to a crine of noral turpitude.

At the exceptions hearing on April 23, 2003, appellant again
argued that his underlying crimnal conviction did not constitute
a crime of noral turpitude. He asserted, as “the starting point,”
that COMAR 10.32.02.02.19 provides “that the determ nation of
whether or not a crine is a crinme involving noral turpitude is
‘determined on a case by case basis wunder comon |aw’”
Appel I ant’ s counsel sai d:

The term noral turpitude, while inprecise, denotes
conduct which is “base or vile and contrary to the
accepted and customary conduct between nen.” Those are
t he sane. Moral turpitude suggests, therefore, “such
disregard for social values on the part of the

perpetrator that one could reasonably infer that such a
person’s testinony is suspect.”

* * %

But the regulation that applies in this case tal ks about
the common | aw and about anal yzi ng these cases on a case
by case basis.

Appel I ant al so contended that, even if the crinme was one of
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noral turpitude, the ALJ “lost her perspective,” because she did
not “realize” or “understand” that “the full penapoly [sic] of
pot enti al sanctions were avail able,” and the Board was not required
to inpose a revocation. H s |awer argued:

[Qur position is that M. dtman pled guilty to a
m sdenmeanor and that the Admnistrative Law Judge
erroneously concluded that that m sdeneanor constituted
a crinme involving nortal turpitude. W believe that if
we apply the standard of the regulations, it sinply is
not that kind of crine and does not, therefore, justify
any sanction. But, again, we stand here ready to accept
any sanction that allows himto continue to practice.

The State acknow edged that the ALJ was confused i n proposing
to uphol d the Board’'s revocation, given that the Board had not yet
decided to revoke appellant’s Certificate. Neverthel ess, it
claimed that the ALJ's factual findings supported her concl usion
that appellant was convicted of a crine of noral turpitude. The

St at e asserted:

We net our burden of proof with clear and convi nci ng
or -- actually, | believe in this case we only need a
preponderance of the evidence. But we net it by clear
and convi nci ng that he was convi cted of State and Feder al
crimes. Those crines consisted of crinmes of noral
turpitude with long precedent in this State.

* * %

Insurance fraud is a crine of noral turpitude. W
found it at this Board by the State many tines in the
past . It’s a crinme of noral turpitude for any health
care professional. And the fact that it is a m sdeneanor
allegedly in the State has no bearing on this.

Furt her, the Departnent argued:
Calling this behavi or honorable is condoning theft.

And that’s basically what it is. 1t’s insurance fraud.
Theft of maybe a small|l anmount of noney, relatively, but
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theft. Whether it's theft fromthe tax payers of $1, 500
or $15,000, basically is [sic] theft.

* * %

And t he only reason that the behavior stopped in ‘98
was he got caught.

* * *

And whet her or not he was convicted of a felony or
a m sdeneanor is of no consequence in this state.

* * %

| hate to beat the facts to death, but 1'’mgoing to
have to here. Wien M. A tman was enpl oyed with the Navy
for a two-year period, he fraudul ently obtai ned and wrote
prescriptions for nethyl phenidate, Ritalin, for his son.
Hi s son had health insurance el sewhere. H's son didn't
choose to use that health insurance el sewhere. That is
fully testified to in the record, admtted to by Carl
Atman, Jr.

These prescriptions, his son did not see a physici an
from1996 to 1998. His father, a physician’s assistant,
was prescribing Ritalin for him Now, he was not charged
wi th practicing nedicine without alicense, but sonething
there quite isn't right. So, he fraudulently wote
prescriptions. He fraudul ently i nduced ot her Naval guys,
Naval men and wonen physicians, to provide prescriptions
and then went and filled themat the Naval pharnacy when
the child didn’t have the -- young adult did not have
benefits. That is theft.

He signed the plea. And the plea is final. And
with regard to the procedure in this case, no natter what
went on with the V-2s and the 14-404s and the 15-314s,
he’s had a full evidentiary hearing. The whol e process
t hat any other health care professional gets inthis type
of thing. He was found guilty for obtaining prescription
drug by fraud, deceit, m srepresentation or subterfuge in
vi ol ation of the Annotated Code.

* * %

Deceitfully obtaining prescriptiondrugs over along
period of tine shows a serious | ack of integrity in which
revocation is the appropriate sanction. And the State
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submits that sanction is absol utely appropriate under the
ci rcunst ance.

The Board issued a “Final Decision and Order” on August 11,
2003. It concluded that, pursuant to H O § 15-314, “given the
nature and long-termpattern of M. AQtman’s w || ful and fraudul ent
crimnal acts, revocation of his physician assistant certificateis
warrant ed.”

In its opinion, the Board adopted the ALJ' s proposed factual
findings and her analysis. However, acknow edging that the ALJ' s
“Proposed Order” was inproperly worded, the Board “anend[ed] the
ALJ's Proposed Order ... to state: ‘|l propose that the [Board]
revoke the [appellant’s] Physician Assistant Certificate,’” and
adopts that Proposed Order as anended.” The Board expl ai ned:

The Board ... had not revoked M. dtman’s physician

assistant certificate prior to the admnistrative

hearing. Pursuant to its authority under Md. Code Ann.,

State Gov't 8§ 10-216(b), in this Final Decision and

Order, the Board will therefore nodify the ALJ’ s Proposed

Decision to reflect that no disciplinary action had been

taken by the Board against M. Otman at the tine of the

hearing. The ALJ apparently m sunderstood her role to

sonme extent. The ALJ was not hearing an appeal of an

action of the Board al ready taken, but was del egated the

rol e of maki ng proposed findings of fact and concl usi ons

of law to the Board.

In its ruling, the Board recognized that “fraud was an
essential element of M. Otman's crinmes.” Therefore, it was of
the view that appellant pled guilty to a crinme of noral turpitude.
Moreover, it determ ned that appellant “violated HO 88 15-314(3)
and 14-404(b) of the Maryl and Medical Practice Act because of his

conviction for obtaining a prescription by fraud, deceit,
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m srepresentation, or subterfuge, in violation of 18 U S C § 13
and Md. Code Ann., Art. 27, 8 300.” The Board reasoned:

In 1996 and 1998, M. dtman deliberately used a
physician’s conputer to wite Ritalin prescriptions for
his adult son whom he knew was then ineligible for
nmedi cal insurance wunder M. dtman’'s navy nedical
benefits pl an. On nunerous other occasions from 1997
t hrough 1998, M. dtnman al so persuaded Navy physicians
towite Ritalin prescriptions without exam ning his son,
concealing the fact that his son was no | onger eligible
for their free services. M. dtman then fraudulently
filled these prescriptions at naval pharmaci es at no cost
to hinmself or his son. M. dtmn continued his
established pattern of defrauding the navy nedical
benefits plan by obtaining Ritalin prescriptions from
naval pharmaci es throughout 1998.

M. dtman and his son both profited financially by
obtai ning these prescriptions illegally. Fraudul ent use
of the navy benefits plan was a convenient way to avoid
paynment to a civilian physician for an exam nation or to
a pharmacy for nedication. M. Otman’s readiness to
exploit his ex-enployer’s health benefit systemfor free
goods and services to which he was not entitled, as well
as the long-standing and repetitive nature of this
conduct, underm ne public confidence in the integrity of
the physician assistant profession. Simlarly, M.
A tman’s | ack of honesty and perpetration of this fraud
over a long period of tinme disparages professiona
principles and dishonors the reputation of the great
majority of physician assistants who practice wth
honesty.

There is no dispute that fraud was an essenti al
element of M. Atman’s crines. Inlight of M. Atman’s
deliberate forgery of prescriptions and continuous
recei pt of fraudul ently-obtai ned prescription nmedication
from 1996 through 1998, the Board finds that the crines
to which he pled guilty were crinmes of noral turpitude.
The character evidence presented by M. A tnman does not
| essen his cul pability. The circunstances of his case do
not di m nish the seriousness of his crimnal violations
or his violation of the Medical Practice Act.

As to the sanction, the Board said:

[With respect to all other health professionals that it
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regul ates, the | egi sl ature has nandated that, for crines

of noral turpitude, the sanction be revocation of the

certification or |icense. See HO 88 14-404(b)(2)

(physi ci ans), 14-5A-18(c) (2) (respiratory care

practitioners), and 14-5B-14(c)(2) (medical radiation

technol ogi sts). (2002 Supp.) The Board recognizes that

it has statutory authority to deviate from this sanction

in the case of physician assistants, but the Board

declines to do so in this case.
(Enphasi s added).

Appel | ant subsequently sought judicial reviewin the circuit
court. In his menorandum appellant contended, inter alia, that he
was not convicted of a crine of noral turpitude. Appellant also
argued that both the ALJ and the Board failed to give “fair
consideration to whether revocation was an appropriate
sanction....” And, appellant asserted that the Board acted
arbitrarily in denying hima CRC

In its opposing nenorandum appellee contended that the
Board’ s findings were “supported by substantial evidence in the
record....” It argued that, “[u] nder Maryl and case | aw, convi ction
of a crime in which fraud is an essential elenent, is a crine of
noral turpitude.” 1In the alternative, appellee clainmed that, even
if fraud is not an essential element of appellant’s crine, the
facts and circunstances surrounding his conduct nonetheless
warranted a finding of noral turpitude.

Mor eover, appellee asserted that the Board’ s sanction was
wthinits discretion, and “a reasoning m nd coul d have reasonably

concluded” that revocation of appellant’s certificate was

appropri ate. It also argued that the circuit court |acked
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jurisdiction “to reverse or nodify the sanction inposed by the
Board.” Finally, appellee stated that the Board correctly
determ ned that appellant was not entitled to a CRC, because such
a procedure is only available to “licensees charged wi th conduct
violating HO 8 14-404(a),” and appellant was charged under
subsection (b) of that statute.

The circuit court (Davis-Looms, J.) held a hearing on
February 2, 2004, at which appellant reiterated many of the
argunents he previously advanced. Anong other things, appellant
conplained that, initially, the Board erroneously “took the
position that M. dJdtnman was subject to nmandatory, autonmatic
revocation of his certificate as a Maryl and physi ci an’ s assi stant,
under Section 14-404(b) of the Health GCccupations Article.”
Appel I ant al so mai ntai ned that his actions did not anount to noral
t ur pi t ude.

Appel | ee countered that there was “substanti al evidence in the
record to support the Board’ s decision.” Moreover, it argued that
“there is no support in the record for M. Atman’s latest claim
that the Board always intended mandatory revocation to apply to
him or that the denial of a case resolution conference was sonehow
retaliatory.” According to appellee, “the Board di sagreed with the
Adm ni strative prosecutor [sic] for the State, and agreed with M.
AOtman from the very beginning of this case that no discipline
coul d be inposed until M. dtman received an evidentiary hearing.”

But, appellee maintained that “there is no procedural right to a
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CRC in a noral turpitude case in the Medical Practice Act.”

The circuit court affirnmed the Board. In its “Menmorandum
pinion,” filed on February 23, 2004, the court stated:
“Appellant’s crinme was one of noral turpitude regardless of the
context.... Appellant’s actions clearly constitute actions of noral
turpitude within the broader adm nistrative context of the term”
Inits well reasoned opinion, the court said:

It is settled that whatever else it may nean, noral
turpitude includes fraud and that a crinme in which an
intent to defraud is an essential elenent is a crine
i nvol ving noral turpitude...

The term*“noral turpitude” itself does not refer to
any di stinct set of crinmes.... However, crines involving
nmoral turpitude include those “in which an intent to
defraud is an essential elenent.” [(Ctations omtted)].
“I't is also settled that the related group of offenses
i nvol ving i ntentional di shonesty for purposes of personal
gain are crines involving noral turpitude.” [(Citations
omtted)].

It is clear fromthe evidence in the record that the
Board and the ALJ were presented with substantia
evi dence to believe that the Appellant was convicted of
a crinme of noral turpitude. The ALJ heard from nunerous
wi t nesses, including the Appel | ant hi nsel f, regarding the
Appel lant’ s crimnal actions. It is also undi sputed that
the Appellant pled guilty to obtaining a prescription by
“fraud, deceit, m srepresentation and subterfuge.”

Further, the lawin Maryland is clear that a crine
that includes fraud, deceit, msrepresentation and
subterfuge as el enents i s one involving noral turpitude.

* * *

Appel lant points out that the <crine was a
m sdenmeanor and not a felony. However, this distinction
does not determ ne whether a crinme is one invol ving noral
turpitude.... Appellant is correct in asserting that the
facts of the case determ ne whether a crine is one of
noral turpitude. Id. The facts of this case show that

23



the appellant acted fraudulently, wth intentional
di shonesty, and for a personal benefit. These facts,
which were before the Board and the ALJ, establish a
crime of noral turpitude.

Further, it has been established that the term
“noral turpitude” has a broader definitionin the context
of an adm nistrative hearing than it does in a crimnal
matt er.

Because “noral turpitude” in the adm nistrative context
speaks primarily to public confidence in the profession,
there is little doubt that Appellant’s actions involve

nmoral turpitude. The Appellant was intentionally
untruthful and used others to help in his deceitful
actions. Further, the Appellant’s actions directly

related to the profession that the Appell ant was |i censed
to perform

Regardi ng the issue of the sanction, the court was satisfied
that the ALJ and the Board gave fair consideration to the
appropriate sanction and the Board acted within its statutory
di scretion to revoke appellant’s certificate. The court said:
“Al t hough t he Board changed the ALJ' s Proposed Decision to reflect
the fact that the Board had not yet acted with respect to
Appel l ant’ s certificate before August 11, 2003, this had no effect
on the Board’'s determ nation as to the inposition of the sanction
of revocation.”

In addition, the court determ ned that, because “neither the
ALJ nor the Board determ ned that Appellant was being prosecuted
under 8 14-404(a) ... the holding of a Case Resol uti on Conference

woul d not be appropriate.” It concluded that, even if a CRC were
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available, it would nonetheless affirm the Board s decision,
because the parties did not denonstrate that they had a “basis for
an agreenent.” The court reasoned:

Further, even if a Case Resol ution Conference were
requested, this proceeding is conducted to explore the

possibility of a resolution on the mtter. COVAR
10. 32.02. 03C(7) (a). If there is no basis for an
agreenent, the nmatter proceeds to a hearing. COVAR

10.32.02.03C(7)(b). It is clear fromthe record that the
State was determ ned to seek revocation. At the outset
of the case, the State was seeki ng a mandatory revocati on
of Appellant’s certificate. I1d. There is no evidence in
the record that shows that the State woul d seek any ot her
sancti on. Thus, even if a Case Resolution Conference
were held, the matter would have proceeded in the sane
manner as occurr ed.

DISCUSSION
I.

Appel | ant contends that the ALJ, the Board, and the circuit
court erred by finding that appellant’s wunderlying crimnal
conviction constituted a crinme of noral turpitude. He insists that
“fraud” is “not a necessary elenment” of the crine of which he was
convi cted and, “since there was no evi dence adduced agai nst [hin]”
in federal court, “there is nothing in [the] record that supports
the conclusion that he pled guilty to fraud.” Appellant adds that
“the inclusion of the word ‘fraud’ in a statute does not
automatically convert the acts thereby prohibited into a crine
i nvol ving noral turpitude.”

Furt her, appellant maintains that the ALJ, the Board, and the

circuit court all “ignored the distinction between felonies and
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m sdeneanors in determ ni ng whether a crine i s one involving noral
turpitude.” Because his wunderlying conviction was “akin to

shoplifting,” says appellant, it did not anount to a crine of nora
t ur pi t ude.
Appel | ee counters that appellant “commtted a crinme of nora

turpitude as a nmatter of |aw The Board contends that, under
Maryland law, if fraud is an essential element of a crine, then the
offense is necessarily a crinme of noral turpitude. And, appellee
mai ntains that, because the wunderlying facts of appellant’s

convi ction unequi vocal ly established “actual fraud and deceit,” as

well as “intentional dishonesty,” the crime was one of noral
t ur pi t ude. Further, the Board asserts that “the term ‘noral
turpitude’ is nore broadly defined in the context of Board

| i censure and discipline than in a wtness inpeachnent context.”
And, argues appellee, “[t]he concept of noral turpitude ... does
not rest on ... a distinction” between m sdeneanors and fel onies.
W review the final decision of the administrative agency in
accordance with the well established principles of adm nistrative
| aw. See, e.g., Maryland Aviation Administration v. Noland,
Mil. . No. 15, Septenber Term 2003, slip op. at 15-17 (filed
May 10, 2005); Bd. of Physician Quality Assurance v. Mullan, 381
Md. 157, 165 (2004); Spencer v. Md. State Bd. of Pharmacy, 380 M.

515, 527-29 (2004). The task of a reviewing court is “not to

substitute its judgnment for the expertise of those persons who
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constitute the adm nistrative agency.” Bd. of Physician Quality
Assurance v. Banks, 354 M. 59, 68 (1999) (quotation marks

omtted). The agency nay use its experience, technica
conpetence, and specialized knowledge in the evaluation of
evi dence.” S.G 8 10-213(l); see Nolan, slip op. at 17 n.3
(recogni zing that we give “considerable weight” to an agency’'s
“interpretations and applications of statutory or regulatory
provi sions” that are adm nistered by the agency).

On judicial review, “‘it is the final order of the
adm ni strative agency that is subject to deferential judicial

revi ew. Carriage Hill Cabin John, Inc. v. Md. Health Res.
Planning Comm’n, 125 M. App. 183, 220 (1999) (quoting Dep’t of
Health & Mental Hygiene v. Shrieves, 100 Md. App. 283, 296 (1994));
see Gabaldoni v. Bd. of Physician Quality Assurance, 141 M. App.
259, 261 (2001) (sane). Therefore, we reviewthe Board s deci sion,
not the decision of the ALJ.
II.

Appel l ant contends that, because he was convicted of a
m sdeneanor, rather than a felony, the Board erred in finding that
he commtted a crine of noral turpitude, as required by H O 88 14-
404(b) and 15-314(3). |In this regard, appellant does not cite any
Maryl and case law to support his claimthat, for an offense to

constitute a crime of noral turpitude, the offense nust be a

f el ony.
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As noted, pursuant to the Assimlated Crines Statute,

18

U S.C 8§ 13 (2000), appellant pleaded guilty to a violation of Art.

27,

§ 300. In connection with his plea agreenent, appellant

admtted that he obtained Ritalin for his son “by forging or

altering a prescription or witten order; by fraud, deceit,

m srepresentation, and subterfuge; and conceal ed material facts in

order to obtain and attenpt to obtain the prescription drug.”

In relevant part, Article 27, 8 300 provided:

§ 300. Prescription drugs.

* * %

(g-1) Manufacture, distribution, etc.,; obtaining by
fraud, forgery, concealment, etc.; forging altering or
obliterating label. - Except as authorized by this
subheading it is unlawful for any person to:

* * %

(2) Cbtain or attenpt to obtain a prescription drug
by (i) fraud, deceit, m srepresentation, or subterfuge,
(ii) the forgery or alteration of a prescription or a
witten order, (iii) the conceal nent of any material fact
or the use of false nanme or address, (iv) falsely
assuming the title of or representing hinself to be a
manuf acturer, distributor or practitioner, or (v) making
or uttering any false or forged prescription or witten
or der.

(h) Penalty for violation of section. — Any person who
violates any of the provisions of this section, or
refuses, neglects or fails to conply with the provisions
and requirenments thereof, or who obtains or possesses a
prescription drug in violation of this section, shall be
deened gquilty of a msdenmeanor and upon conviction
t hereof shall be fined not nore than one thousand dol |l ars
($1,000) and/or inprisoned for not nore than two (2)
years, or both.
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In the first instance, we agree with the Board that, in the
context of a licensing board s review of the conduct of its
| i censee, the concept of noral turpitude is rather broad. W are
gui ded by Stidwell v. Md. State Bd. of Chiropractic Exam’rs, 144
Md.  App. 613, 616 (2002), in which we concluded that the
applicant’s conviction for solicitation of prostitution constituted
a crime of noral turpitude. Therefore, we held that the State
Board of Chiropractic Exam ners did not abuse its discretion when
it denied an applicant’s request for certification as a nassage
t herapi st, on the ground that the applicant had been convicted of
a crime of noral turpitude. Id.

The Stidwell Court recogni zed that the term*“noral turpitude”
has a nore expansive definition in the context of adm nistrative
| aw t han at comon |aw. Reviewing the term“noral turpitude,” the
Court said:

The expression “noral turpitude” devel oped at

common | aw. The tautol ogi cal phrase descri bed a category
of offenses, known as infanobus crines, that precluded

their perpetrators from testifying. Thus, “nora
turpitude” itself does not refer to any distinct set of
cri mes. The infanous crinmes, however, were treason

felony, perjury, forgery, and other crimen falsi
of fenses, which inpressed upon their perpetrator such a
noral taint that to permt the perpetrator to testify in
| egal proceedings would injuriously affect the public
adm ni stration of justice.

* * %

[Ms. Stidwell’s] conviction ... surfaced in the
field of admnistrative | aw, where “noral turpitude” has
evolved fromits common | aw trappings into an even nore
fluid descriptive tool. | ndeed, while Maryland’ s
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adm ni strative and regul atory statutes repeatedly use the

phrase “noral turpitude,” that use is variable and

i nconsi stent . [! Qur review of theses [sic] statutory

provisions reveals that, whereas for trials, the

expression “noral turpitude” speaks primarily to

trut hful ness, for the business of professional |icensing

and public appointnents, the expression strikes the

broader chord of public confidence in the adm nistration

of governnment. That is, a person who has credibility to

testify may not have the public’'s confidence to practice

certain professions or to serve on a governnental board.
Id. at 617-19 (citations and internal quotations marks omtted).

The different applications of the term“noral turpitude” are
evi dent when we conpare the Court of Appeals’s decisions in Bd. of
Dental Exam’rs v. Lazzell, 172 M. 314 (1937), and Ricketts v.
State, 291 Md. 701 (1981). W turn to review those cases.

In Lazzell, 172 MJ. at 321-22, the Court of Appeals affirned
a decision by the Board of Dental Examiners to revoke a dentist’s
| i cense because of his conviction for indecent exposure. 1In the
Court’s view, the dentist’s conviction nmet the definition of “noral
turpitude,” because his “offense is so base, vile, and shaneful as
to leave the offender not wanting in depravity, which the words
‘“moral turpitude’ inply.” I1d. at 321. Yet, in Ricketts, 291 M.
at 714, the Court determ ned that a prior conviction for indecent
exposure was i nadm ssible to inpeach the credibility of a defendant
at his crimnal trial. It reasoned, id. at 712:

The first and nost fundanental distinction we note
bet ween Lazzell and the case at bar is that the Court in
Lazzell Wwas assessing the propriety of a |icensing

board’ s det erni nati ons whereas here we are concerned with
the cross-exam nation of a defendant inacrimnal trial.
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In Lazzell the question was whether a dentist had

vi ol ated the et hical standards of his profession. Inthe

case sub judice the question is whether the conviction

was relevant to an assessnment of the credibility of a

crimnal defendant. Therefore, the |ight under which the

conviction is examned as well as the effect it would
produce on the examners is drastically different.

Even if appellant’s conduct were not subject to review by a
l'i censing board, for which a broad definition of “noral turpitude”
appl i es, we woul d nonet hel ess concl ude that he commtted a cri nme of
nmoral turpitude. W explain.

In Attorney Grievance Comm’n of Md. v. Klauber, 289 Ml. 446,
cert. denied, 451 U.S. 1018 (1981), the Court of Appeals concl uded
that, in the context of an attorney disciplinary action, a federal
conviction for mail fraud constituted a crine of noral turpitude.
The Court observed that, to convict an individual under the federal
mai | fraud statute, two el enents had to be proved: “* (1) [A] schene

to defraud, and (2) the mailing of a letter, etc., for the purpose

of executing the schene. Id. at 450 (quoting Pereira v. U.S.,
347 U.S. 1, 8 (1954)). Because fraud was an essential elenent of
t he statute under whi ch Kl auber was convi cted, the Court determ ned
that Kl auber had been convicted of a crinme of noral turpitude
Klauber, 289 Ml. at 457-59.

The Klauber Court cited to its decision in Attorney Grievance
Comm’n v. Walman, 280 M. 453 (1977). In walman, the Court

acknow edged that “not every conviction for failure to file [a tax

return] is a crine involving noral turpitude ... [T]he issue
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depends on the particular facts of the individual case.” 1d. at
462. Because fraud was not an essential el enent of the m sdeneanor
federal tax offense at issue, the Court concluded that Wal man’s
conviction did not necessarily constitute a crinme of noral
turpitude. 1d. at 460. O significance here, the Court said:
“Although the problem of defining moral turpitude is

not without difficulty (citations onmtted), it is settled

that whatever else it may mean, it includes fraud and

that a crime in which an intent to defraud is an

essential element is a crime involving moral turpitude.

(GCtations omtted). It is also settled that the rel ated

group of offenses involving intentional dishonesty for

pur poses of personal gain are crinmes involving noral

turpitude....” (Ctations omtted; enphasis added).

Walman, 280 Md. at 459-60 (quoting In re Hallinan, 43 Cal.2d 243,
247, 272 P.2d 768, 771 (1954)) (bol dface added) (italics added in
Walman) .

The walman Court distinguished Md. State Bar Assoc., Inc. v.
Agnew, 271 M. 543 (1974). In Agnew, the Court held that fornmer
Vice President Spiro Agnew s conviction under the federal felony
tax evasion statute anmounted to an act of noral turpitude
sufficient to justify disciplinary action. Agnew, 271 Ml. at 551.
In contrast to the felony statute involved in Agnew, however, the
walman Court recognized that the m sdeneanor tax statute at issue
in walman did not contain fraud as an essential elenent. Wwalman,
280 Md. at 457-58.

As we see it, appellant msinterprets walman. The Court there

did not conclude that a violation of a m sdenmeanor statute cannot
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anopunt to a crine of noral turpitude. Rather, it ruled that, when
fraud is not an essential elenent of crime, the offense is not
necessarily a crime of noral turpitude. See also Attorney
Grievance Comm’n of Md. v. Sperling, 288 M. 576, 577-78 (1980)
(recogni zing that m sdeneanor of passing bad checks totaling $250
constituted crine of noral turpitude); Rheb v. Bar Assoc. of Balt.
city, 186 M. 200, 204 (1946) (deciding that, for purposes of
det er mi ni ng whet her an underlying crimnal conviction was an act of
nmoral turpitude, “it is immterial whether the federal crine is to
be classed as a m sdeneanor or a felony”).

In this case, then, Atnman’s guilty plea to a m sdeneanor does
not mean the of fense was not one of noral turpitude. The statutory
text makes clear that fraud is an essential el enent of the crinme of
whi ch appel | ant was convicted. As noted, Art. 27, 8 300(g-1)(2)(i)
specifically prohibited “Qotain[ing] or attenpt[ing] to obtain a
prescription drug by (i) fraud, deceit, msrepresentation, or
subterfuge.” (Enphasis added). And, under the terns of the plea
agreenment, appellant explicitly acknowl edged that he obtained
prescriptions “by fraud.” Moreover, appellant overl ooks that, for
a period of about three years, he deliberately and intentionally
engaged i n di shonest conduct for personal gain and with the intent
to defraud.

W also agree with appellee that appellant “cannot now

collaterally attack the conclusive final judgnent of the crimnm nal
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court in his case.” See Attorney Grievance Comm’n of Md. v.
Sabghir, 350 M. 67 (1998); Agnew, 271 M. at 548. To the
contrary, the federal court’s final judgment is “concl usive proof
of [appellant’s] guilt of the crinme charged.” Bar Ass’n of Balt.
City v. Siegel, 275 Md. 521, 528 (1975).

The case of Attorney Grievance Comm’n of Md. v. Bereano, 357
Md. 321 (2000), supports our View There, the Court disbarred
Bereano based on his federal mail fraud conviction. Focusing on
intent to defraud, id. at 330-31, the Court rejected Bereano’s
attenpt “to mnimze” his federal conviction “by analogizing it to
a m sdeneanor under state |aw.” Id. at 336. Moreover, to the
extent that appellant relies on the relatively mnor anount of
noney i nvolved in his m sconduct, that argument does not conpel the
concl usion that his conduct did not amount to noral turpitude. The
Bereano Court rejected a simlar argunent, stating: “A loss of
$600, the anpbunt found by the federal court for guidelines purposes
in sentencing Bereano, is not mnimal.” I1d. at 339.

Based on the rational e of the cases cited above, the Board was
entitled to find that appellant’s crimnal conviction constituted
a crine of noral turpitude.

III.

Appel | ant contends that the Board failed to fairly consider

“whet her revocation was an appropriate sanction in Appellant’s

case.” He points out that “the Board initially took the position
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that revocation of his Physician Assistant Certificate was
automatic, and [the ALJ] clearly never understood that she was
supposed to nake a proposed finding as to what sanction ... should
be i nposed.” (Enphasis added). Therefore, appellant asserts that
he “was deprived of the consideration of the other potential
sanctions, short of revocation, to which 8 15-314 of the Health
Cccupations Article entitled him?”

Claimng that the agency properly decided to revoke
appel lant’s certificate, the Board asserts that “a reasoning m nd
coul d have reasonably concl uded that the sanction [of revocation]
was justified.” Moreover, appellee contends that “[t]he
determination of an appropriate sanction is the Board s
prerogative.” Furthernore, appellee asserts: “Neither the
Adm ni strative Procedure Act nor Maryland adm ni strative case | aw
authorizes a reviewing court to nodify or reverse a sanction
i nposed by an adm nistrative agency as long as the agency had
statutory discretion to i npose the sanction chosen.”

Al t hough the Legi sl ature mandates revocation for other health
care licensees who conmt crinmes of noral turpitude, automatic
revocation is not required for physician assistants who commt
crimes of noral turpitude. See, e.g., HO § 14-404(b)
(physicians); H O 8 14-5A-17 (respiratory care practi-tioners);
H O 8§ 14-5B-14(c)(2) (nedical radiation technol ogists). Notably,

the Board recogni zed that it was not required to revoke appellant’s
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certificate. Rejecting the Administrative Prosecutor’s position
that the automatic revocation provisions applied to physician
assistants, the Board agreed with appellant that he was entitled to
an evidentiary hearing before any di scipline could be inposed, and
it delegated the case to OAH. In its “Reversal of Dismssal and
InterimOder of Remand,” the Board stated, in part:

M. Otman is charged with an offense which, were he a

physician or a nedical radiation technologist or a
respiratory care practitioner, would result in sumary

action without, in nost cases, any hearing at all. As it
stands, M. dtman has significantly nore procedural
rights than the other practitioners, including the

procedural right to a contested case hearing under the
Adm ni strative Procedure Act.

Later, in its “Final Decision and Oder,” the Board observed
that although |icense revocation would be mandatory if appell ant
were engaged in other fields of health care, it “has statutory
authority to deviate fromthis sanction in the case of physician
assistants.” The Board resolved the matter of the sanction only
after the entire evidentiary and exceptions process was conpl et ed.

The Board determined that, “given the nature and |ong-term
pattern of M. dtmn's wllful and fraudulent crimnal acts,
revocation of his physician assistant certificate [was] warranted.”
In reaching that decision, the Board exercised the discretion
conferred upon it. It is not our function to second-guess that
deci si on. As the Board states, “Neither the Adm nistrative
Procedure Act nor Maryland administrative case |law authorizes a

reviewing court to nodify or reverse a sanction inposed by the
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admnistrative agency as long as the agency had statutory
di scretion to inpose the sanction chosen.”

Mullan, 381 Md. at 171, supports our view. There, the Court
recogni zed that the Board has discretion as to the summary
suspensi on of a physician. It noted that the Board' s decision “is
subject to judicial review under the arbitrary or capricious
standard of [S.G] § 10-222(h)(3)(vi).” 1d. Further, the Court
said: “The arbitrary or capricious standard ... sets a high bar for
judicial intervention, neaning the agency action nust be ‘extrene
and egregious’ to warrant judicial reversal....” Id.

The Mullan Court cited Md. Transp. Auth. v. King, 369 Ml. 274
(2002). In King, the Court held that there was no authority under
the Administrative Procedure Act or administrative |aw principles
for the Court to review whet her the Departnent of Transportation’s
decisionto termnate M. King' s enpl oynent was di sproportionate to
his offense. It said, 369 M. at 291:

As long as an adm nistrative sanction or decision does

not exceed the agency’s authority, it is not unlaw ul

and i s supported by conpetent, nmaterial and substanti al

evidence, there can be no judicial reversal or

nodi fication of the decision based on di sproportionality

or abuse of discretion unless, under the facts of a

particular case, the disproportionality or abuse of

discretion was so extreme and egregious that the
reviewing court can properly deem the decision to be

“arbitrary or capricious.”

More recently, in Noland, supra, the Court discussed the

“limtation upon the judicial review authority of courts, wth

regard to a | awful and aut horized sanction, inposed by an Executive
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Branch adm nistrative agency.” Overruling our decision in Md.
State Retirement Agency v. Delambo, 109 Ml. App. 683 (1996), the
Court explained, slip op. at 26-27:

[When the discretionary sanction inposed upon an
enpl oyee by an adjudicatory admnistrative agency is
| awf ul and aut hori zed, the agency need not justify its
exercise of discretion by findings of fact or reasons
articulating why the agency deci ded upon the particul ar
di sci pli ne. A reviewing court is not authorized to
overturn a lawful and authorized sanction unless the
“di sproportionality [of the sanction] or abuse of
discretion was so extreme and egregious that the
reviewing court can properly deem the decision to be

‘“arbitrary or capricious.’” MTA v. King, supra, 369 M.
at 291, 799 A 2d at 1255-1256. Furthernore, the
enpl oying agency does not have the burden, in the
reviewing court, of justifying such a sanction.

Instead, in accordance with the principle that the

agency’s decision is prima facie correct and presuned
valid, Board of Physician Quality Assurance v. Banks,

supra, 354 Md. at 68, 729 A . 2d at 381, the burden in a
judicial reviewaction is upon the party chall enging the
sanction to persuade the review ng court that the agency
abused his [sic] discretion and that the deci sion was “so
extrenme and egregious” that it constituted “arbitrary or
capricious” agency action.
See also Md. State Dep’t. of Pers. v. Sealing, 298 M. 524, 539
(1984) (holding that “there was substantial evidence fromwhich a
reasoni ng m nd reasonably coul d have concl uded” that a correctional
officer’s conduct “was wantonly offensive and constituted
sufficient cause for [his] renoval fromState service”); Resetar v.
State Bd. of Educ. of Md., 284 M. 537, 563 (determ ning that
reviewing courts “are not permtted to specify a sanction that we

m ght have considered nore appropriate”), cert. denied, 444 U.S.

838 (1979); Hoyt v. Police Comm’r of Balt. City, 279 Ml. 74, 89
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(1977)(stating that “on judicial reviewa court may not substitute
its judgnent for that reached by the agency”); Md. State Bd. of
Soc. Work Exam’rs v. Chertkov, 121 M. App. 574, 585 (1998)
(explaining that, “[e]ven in cases review ng the severity of agency
sanctions for arbitrariness or capriciousness, sone Maryl and cases
have di sposed of the entire issue purely on the basis of whether
the decision to inpose a sanction satisfies the substantial
evi dence test”).

To the extent that the ALJ nmade any errors, such as by
“uphol ding” a revocation that had not yet been inposed by the
Board, the agency corrected her nistakes. It determ ned,
i ndependently, that appellant’s prolonged conduct in forging
prescriptions and receiving benefits to which he was not entitled
denonstrated a | ack of integrity that nade himunfit to practice as
a physician assistant.

Iv.

Appel l ant contends that the Board acted arbitrarily and
capriciously because it did not afford hima CRC. He argues that
“the Board intended that Case Resol uti on Conferences be avail abl e
to all professionals....” Appellee counters that O tman was not
entitled to a CRC under the applicable statutory or regulatory
provi sions, or the APA According to the Board, a CRC is only
available if “a licensee is charged with conduct” that violated

H O 8§ 14-404(a). A tnman, however, was charged under H O § 15-314.
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The definition of “Case resolution conference” is found in
COVAR 10.32.02.02(B)(7). It defines a CRCas “a conm ttee conposed
of Board nenbers who nmake recommendati ons to the Board with regard
to proposed disposition of matters before hearing.”

COVAR 10.32.02.03 is also relevant. It states, in part:

Proceedings [U]lnder Health Occupations Article, § 14-
404 (a) , Annotated Code of Maryland.

* * %

C. Prosecution of Conplaint.

* * %

(7) Case Resolution Conference.

(a) After service of charges or the response to the
notice of intent to deny, the Board shall offer the
respondent(® a CRC which is a voluntary, infornal, and
confidential proceeding to explore the possibility of a
consent order or other resolution of the matter.

(b) If there is no basis for an agreenent between
the respondent and the adm nistrative prosecutor, the
matter proceeds to a hearing.

®> “Respondent” is defined in COVAR 10. 32.02.02(28) as foll ows:

“Respondent” means an individual health care
provi der, subject to the jurisdiction of the Board, who
has been:

(a) Gven notice to answer allegations concerning
violations of the Medical Practice Act and COVAR
10. 32. 07;

(b) Notified as to potential energency suspension
pursuant to State Governnment Article, § 10-226(c),
Annot at ed Code of Maryl and; or

(c) Notified as to a potential violation of Health
Occupation Article, 8 14-601, Annotated Code of Maryl and.
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(f) A health care provider may request the Board
to schedule a CRC to address disciplinary matters before
the issuance of formal charges.

(Enphasi s added).

Appel | ant focuses on the word “health care provider” in COVAR
10.32.02.03(Q (7)(f), suggesting that +the term enconpasses
physi ci an assi stants because they, too, are health care providers.
But, appellant overlooks that the provision is included under a
headi ng of “Proceedings [U nder Health Occupations Article, 8 14-
404(a).” Inturn, H O § 14-404(a) contains forty separate grounds
for which a physician may be disciplined. To illustrate, the
grounds include inconpetence (8 14-404(a)(4)); habitual intoxi-
cation (8 14-404(a)(7)); and abandonment of a patient (8 14-
404(a)(6)).

Here, the proceedings were initiated under HQO Title 15, not
H O Title 14. The Board determ ned that, because appellant was
charged under H O 8§ 15-314(3), appellant was subject to the
procedural nechanisnms of H O Title 15, even though the provisions
of H O 8 14-404(b) were cross-referenced. In its “Reversal of
Di sm ssal and InterimOrder of Remand,” the Board stated: “Section
15- 314 speaks of a ‘basis for disciplinary action set out in 14-
404, but there is no indication that the procedures of 14-404 are
nmeant to be applied to physician assistant discipline under 15-

314.” Furthernore, the Board observed that appellant had argued
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for application of the procedures set forth in H O § 15-314, and
not H O § 14-404.

The provisions of COVAR 10.32.02.04 support the view that a
physi ci an assistant is not entitled to a CRC. COVAR 10.32.02.04 is
titled: “Proceedi ngs under Health Cccupations Article, 88 14-
404(b), 14-5A-17(c), and 14-5B-14(c), Annotated Code of Maryl and.”
Its definition of a “health provider” does not include a physician
assistant. It states, in part:

A. In this regulation, “health provider” neans an
i ndi vi dual who is a:

(1) Licensed physician;

(2) Licensed respiratory care practitioner;

(3) Certified nedical radiation technol ogist; or
(4) Certified nuclear nedical technol ogist.

B. Health Cccupations Article, 88 14-404(b), 14-5A-

17(c), and 14-5B-14(c), Annotated Code of Maryl and,

governs mandatory actions of the suspensi on or revocation

of alicense on the filing of certified docket entries,

if the health provider is convicted of or pleads guilty

or nolo contendere to a <crinme involving nora

turpitude...

It is well settled that *“an admnistrative agency’'s
interpretation and application of the statute which the agency
adm nisters should ordinarily be given considerable weight by
reviewi ng courts.” Banks, 354 Ml. at 69; see also Solomon v. Bd.
of Physician Quality Assurance, 132 M. App. 447, 455 (2000)

(deciding to “accord the Board's interpretation of the Maryland

Medi cal Practice Act considerable weight and deference”). “The
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same principles apply to an agency’s interpretation of its own
regul ation.” Smith v. State, 140 Mi. App. 445, 454-55 (2001).

In light of these principles, we hold that the Board did not
err in concluding that appellant was not entitled to a CRC, there
is no statutory or regulatory provision requiring the Board to
grant a CRCin a case arising under H O § 15-314(3).°

JUDGMENT OF THE CIRCUIT COURT FOR ANNE

ARUNDEL COUNTY AFFIRMED. COSTS TO BE
PAID BY APPELLANT.

6 In any event, under COVAR 10.32.02.03(C (7)(b), the matter
proceeds to a hearing when “there i s no basis for an agreenent....”
G ven the entrenched positions of the parties, we observe any error
was harm ess; even if a CRC had been granted, there was no basis to
believe that any agreenment as to discipline would have been
reached.
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