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KINDER, J. This action arises from a home mortgage
foreclosure. The plaintiff, mortgagor Anthony Giannasca,
brought the underlying complaint seeking, among other things, a
declaratory judgment that defendant Deutsche Bank National Trust
Company (Deutsche Bank) had no enforceable mortgage interest in
Giannasca's property at 9 Joseph Street in Medford (property).
Specifically, Giannasca claimed that the assignment of his
mortgage from the original mortgagee, Mortgage Electronic
Registration Systems, Inc. (MERS), to Deutsche Bank was invalid
and that, as a consequence, Deutsche Bank had no mortgage
interest to foreclose upon. A Superior Court judge disagreed
and allowed summary Jjudgment in favor of Deutsche Bank.
Giannasca challenges that conclusion on appeal. We affirm.

Background. We summarize the facts contained in the

summary judgment record in the light most favorable to

Giannasca. See Barrasso v. New Century Mtge. Corp. 91 Mass.

App. Ct. 42, 43 (2017). In November 2005, in connection with
his purchase of the property, Giannasca executed a promissory
note in the amount of $332,500 in favor of IndyMac Bank, F.S.B.
(IndyMac), and a mortgage to secure repayment of the loan. MERS
was named as the mortgagee, "solely as a nominee for Lender
[IndyMac] and Lender's successors and assigns." The mortgage
instrument further stated, "Borrower does hereby mortgage, grant

and convey to MERS (solely as nominee for Lender and Lender's



successors and assigns) and to the successors and assigns of
MERS, with power of sale" the property. In 2005, the promissory
note was pooled with other such instruments in a securitized
trust, IndyMac INDX Mortgage Loan Trust 2005-AR33 Mortgage Pass-
Through Certificates, Series 2005-AR33. Deutsche Bank was
trustee for the trust. The pooling and servicing agreement
provided that IndyMac transferred its interest in each mortgage
loan without recourse to IndyMac MBS, Inc., which, in turn,
transferred those interests to Deutsche Bank.

In 2008, IndyMac failed and the Federal Deposit Insurance
Corporation (FDIC) was appointed receiver of its assets and
obligations. 1In 2009, the FDIC sold the assets of IndyMac to
OneWest Bank, F.S.B. In December 2011, MERS, acting "solely as
nominee for IndyMac Bank, F.S.B.," assigned the "[m]ortgage

executed by . . . Giannasca" to Deutsche Bank.

On October 5, 2011, Giannasca filed a petition for personal
bankruptcy. On January 7, 2013, he filed a notice of intent to
surrender the property "to the mortgagee, [OneWest Bank,

F.3.B.]"3 On November 18, 2013, the bankruptcy trustee filed a

3 The day after Giannasca's bankruptcy proceeding was
converted to a proceeding under Chapter 7 of the United States
Bankruptcy Code, he filed a notice of intention to retain the
property and to reaffirm the debt. He did not however, enter
into a reaffirmation agreement with the creditor or file any
such agreement with the Bankruptcy Court, the statutory
requirements for reaffirmation of the debt. See 11 U.S.C.

§ 524 (c) (2012).



notice of intent to abandon the property because it had no
equity. The property had a fair market value of $244,700, but
the outstanding mortgage debt was $415,686.48. On December 3,
2013, Giannasca's personal liability on the debt was discharged
in the bankruptcy proceeding.

In a letter dated January 30, 2015, after Giannasca failed
to make five consecutive mortgage payments, Deutsche Bank's loan
servicer notified him of his right to cure the past due amount
within 150 days. Giannasca failed to do so, and Deutsche Bank
commenced foreclosure proceedings in September 2015.

In April 2016, Giannasca filed a complaint in the Superior
Court seeking, among other things, declaratory relief that
Deutsche Bank had no enforceable mortgage interest in the
property. Ultimately, on cross motions for summary Jjudgment, a
Superior Court judge allowed summary judgment in favor of
Deutsche Bank, reasoning that Giannasca's filing of a notice of
intent to surrender the property in the bankruptcy action
estopped him from contesting the foreclosure. The judge also
concluded that the assignment of the mortgage interest to
Deutsche Bank was valid. On appeal, Giannasca challenges only
the validity of the assignment.

Discussion. Giannasca claims that the assignment to

Deutsche Bank was invalid because IndyMac, on whose behalf MERS

purported to act when it assigned the mortgage, did not, because



of its 2009 dissolution, have any interest in the mortgage at
the time of the assignment.? We review a grant of summary
judgment de novo, and determine "whether, viewing the evidence
in the light most favorable to the nonmoving party, all material
facts have been established and the moving party is entitled to

a judgment as a matter of law." Augat, Inc. v. Liberty Mut.

Ins. Co., 410 Mass. 117, 120 (1991).
"[A] foreclosing mortgagee must demonstrate an unbroken
chain of assignments in order to foreclose a mortgage, see U.S.

Bank Natl. Assn. v. Ibanez, [458 Mass. 637,] 651 [2011], and

that it holds the note (or acts as authorized agent for
the note holder) at the time it commences foreclosure, see Eaton

[v. Federal Nat'l Mtge. Ass'n, 462 Mass. 569, 586 (2012)], [but]

nothing in Massachusetts law requires a foreclosing mortgagee to
demonstrate that prior holders of the record legal interest in
the mortgage also held the note at the time each assigned its
interest in the mortgage to the next holder in the chain."

Sullivan v. Kondaur Capital Corp., 85 Mass. App. Ct. 202, 210

(2014) .

4 Although Giannasca's brief is not clear on this point, we
interpret his argument to be that the assignment was flawed
because MERS made the assignment "solely as nominee for IndyMac
Bank, F.S.B.," rather than "solely as nominee for IndyMac Bank,
F.S.B., and its successors and assigns."



For a mortgagor to have standing to challenge an assignment
purporting to give a foreclosing mortgagee legal title and the
authority to conduct a foreclosure sale, a mortgagor must claim
the assignment was void and not merely voidable. See Sullivan,
85 Mass. App. Ct. at 206 n.7. Whether a mortgage assignment in
Massachusetts is valid or void is determined by statute. See

G. L. c. 183, § 54B. See also Bank of N.Y. Mellon Corp. V.

Wain, 85 Mass. App. Ct. 498, 503 (2014). TIf the assignment is
(1) made by the mortgage holder or its representative, (2)
executed before a notary public, and (3) signed by an authorized
employee of the mortgage holder, it is effective to pass legal
title and "cannot be shown to be void." Id.

Here, it is undisputed that the assignment was executed by
an authorized employee of MERS, and that the execution was
verified by a notary public. Giannasca has not shown, and
nothing in the record suggests, that MERS was not a
representative of the legal mortgage holder at the time of its
assignment to Deutsche Bank. Pursuant to the pooling and
servicing agreement, IndyMac transferred its interest in
Giannasca's mortgage loan to Deutsche Bank in 2005, long before
IndyMac's failure. Thus, in 2005 Deutsche Bank became the
successor to IndyMac's interest in Giannasca's mortgage loan.

Because the mortgage instrument gave MERS the authority to act

as representative of IndyMac or its "successors or assigns,"



MERS had the authority to represent Deutsche Bank in the 2011
assignment. The assignment was therefore valid, and not wvoid.
Accordingly, "[blecause the record title holder of the mortgage
satisfied the dictates of the statute governing the assignment
of mortgages, [Giannasca has] no basis for arguing that the
assignment is void. Regardless of whether any hidden problems
[he seeks] to raise might provide a basis for a third party to
claim that the assignment was potentially voidable, [Giannasca
himself has] no right to raise such issues."®> Wain, 85 Mass.
App. Ct. at 504.

Judgment affirmed.

> In light of our conclusion that the assignment from MERS
to Deutsche Bank was valid and binding, we need not reach the
guestion whether Giannasca was estopped from challenging the
foreclosure by virtue of his notice of intent to surrender the
property in the bankruptcy proceeding.



RUBIN, J., dissenting. The assignment in this case
purports to be from Mortgage Electronic Registration Systems,
Inc. (MERS), acting "solely as nominee for IndyMac Bank, F.S.B."
But at the time of the alleged assignment, IndyMac Bank, F.S.B.,
had no interest in the mortgage. 1Indeed, it had failed and did
not exist. The mortgage holder was apparently MERS, as nominee
for Deutsche Bank National Trust Company (Deutsche Bank), as
trustee for the IndyMac INDX Mortgage Loan Trust 2005-AR33,
Mortgage Pass-Through Certificates, Series 2005-AR33, under the
pooling and servicing agreement dated December 1, 2005.1

It is black letter law in this Commonwealth that one who
holds an interest in property in one capacity may convey it only

when acting in that capacity. See, e.g., Bongaards v. Millen,

440 Mass. 10, 14 (2003) ("D'Amore held the property as trustee
for the beneficiaries of the trust, and she lacked power to

convey the property in her individual capacity"). "Like a sale
of land itself, the assignment of a mortgage is a conveyance of

an interest in land that requires a writing signed by the

1 T am assuming here that the majority is correct that the
note was transferred as the majority describes to Deutsche Bank.
There may be a dispute as to this fact; Giannasca appears to
assert that ownership of the note actually passed to IndyMac
Bank, F.S.B.'s, successor, OneWest Bank, F.S.B., because it was
one of IndyMac Bank, F.S.B's assets when it failed, was taken
into receivership by the Federal Deposit Insurance Corporation,
and its assets sold to OneWest Bank, F.S.B. The issue, however,
is immaterial for present purposes because, whoever held the
note, it was not the defunct entity, IndyMac Bank, F.S.B.



grantor."™ U.S. Bank Nat'l Ass'n v. Ibanez, 458 Mass. 637, 649

(2011). The grantor, MERS, solely as nominee for IndyMac Bank,
F.S.B., did not hold the mortgage, that is, legal title to the
property. See id. ("Where, as here, mortgage loans are pooled
together in a trust and converted into mortgage-backed
securities, the underlying promissory notes serve as financial
instruments generating a potential income stream for investors,
but the mortgages securing these notes are still legal title to
someone's home or farm and must be treated as such"). "Where,
as here, the grantor has nothing to convey, . . . [t]lhe
purported conveyance is a nullity, notwithstanding the parties’

intent." Bongaards, supra at 15.

"[N]owhere on the face of the instrument is there any
indication or evidence that [the signatory] was, or in any
manner purported to be, an officer or other authorized agent of"
the owner of the interest in the mortgage, MERS as nominee for

Deutsche Bank. Sullivan v. Kondaur Capital Corp., 85 Mass. App.

Ct. 202, 213 (2014).2 It therefore was void, and Giannasca has

2 The majority suggests that this flaw could have been
addressed by stating that MERS acted "solely as nominee for
IndyMac Bank F.S.B. and its successors and assigns," rather than
as nominee for Deutsch Bank. Ante at . Because the
assignment did not say that, I need not determine whether the
majority is correct. I note, however, that I am aware of no
authority, and the majority cites none, answering the question
whether an assignment like that purporting to be by a nominee
acting on behalf of some nonspecific open and indefinite class,




standing to challenge it. As the majority notes, "Whether a
mortgage assignment in Massachusetts is valid or wvoid is
determined by statute. See G. L. c. 183, § 54B. See also Bank

of N.Y. Mellon Corp. v. Wain, 85 Mass. App. Ct. 498, 503

(2014)." Ante at . That statute provides, in relevant part,

that an assignment "by a person purporting to hold the position
of president, vice president, treasurer, clerk, secretary,
cashier, loan representative, principal, investment, mortgage or
other officer, agent, asset manager, or other similar office or
position, including assistant to any such office or position, of

the entity holding such mortgage, or otherwise purporting to be

an authorized signatory for such entity, or acting under such
power of attorney on behalf of such entity, acting in its own
capacity or as a general partner or co-venturer of the entity
holding such mortgage, shall be binding upon such entity and
shall be entitled to be recorded, and no vote of the entity
affirming such authority shall be required to permit recording"
(emphasis added). G. L. c. 183, § 54B.

Indeed, the majority recognizes that an assignment "is
effective to pass legal title and 'cannot be shown to be void'"
when "the assignment is (1) made by the mortgage holder or its

representative, (2) executed before a notary public, and (3)

rather than on behalf of the actual note holder, would suffice
to identify the capacity in which the assignor was acting.



signed by an authorized employee of the mortgage holder." Ante

at , quoting Wain, 85 Mass. App. Ct. at 503. Here, the
assignment was not made by the mortgage holder.

I therefore must dissent from the majority holding that
this assignment was not void. Perhaps the signature on behalf
of MERS in the incorrect capacity is the result of nothing more
than the sloppy work of the party purporting to hold the
mortgage. See Sullivan, 85 Mass. App. Ct. at 213, quoting
Ibanez, 458 Mass. at 655 (Cordy, J., concurring) ("what is
surprising about these cases is . . . the utter carelessness
with which the [foreclosing lenders] documented the titles to
their assets"). But the majority's decision upsets settled law:

"Massachusetts is a title theory state," Faneuil Investors

Group, Ltd. Partnership v. Selectmen of Dennis, 458 Mass. 1, 6

(2010), and today's decision may call into gquestion the title to
many pieces of property, those in whose chain of title an
assignment or other conveyance was made in the wrong capacity —-
say individually instead of as trustee -- whose subsequent
purchasers have relied on the status of such assignments and
conveyances as a nullity. So although today's decision may give
the impression of cleaning up a technical flaw, i.e., a minor
misstep in the scheme of the multitude of mortgage foreclosures
precipitated by the financial crisis of 2007 and 2008, I fear

that, compared with requiring a new, proper assignment, today's



decision may create an enormous amount of mischief. With

respect, I therefore dissent.



