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NEFF, J.

Plaintiff appeals as of right an order of the trial court granting defendant's motion for
summary disposition on the basis that defendant's residency requirement for employment was
consistent with statutory restrictions under MCL 15.602. We affirm in part, reverse in part, and
remand.

This case presents two issues of statutory interpretation concerning MCL 15.602, which
restricts governmental entities from imposing residency requirements as a condition of
employment or promotion. We must first decide whether MCL 15.602 permits a private cause of
action to enforce the act's provisions and, second, whether the act's exception for a 20-mile or
greaterldistance requirement under certain circumstances is measured in "road miles' or "air
miles."

We conclude that a private cause of action for enforcement of the restrictions on
governmental entitiesisimplicitin MCL 15.602. Contrary to my colleagues, | also conclude for
the reasons discussed in part V of this opinion that the reference to a distance of "20 miles' in
MCL 15.602(2) may be measured by "road miles." | would hold that defendant's restriction
requiring plaintiff to live within "twenty (20) road miles' of the nearest boundary of Traverse
City is consistent with MCL 15.602(2). Accordingly, | would find that the trial court properly
granted defendant's motion for summary disposition.

! The parties refer to "air miles' as "radial miles," which, for purposes of our decision, are
considered one and the same.



Plaintiff, a police officer in Flint, applied for a position as a police officer with the
Traverse City Police Department. After partialy completing the application process and
receiving a conditional offer of employment, plaintiff was informed that his anticipated residence
in Thompsonville did not meet defendant's 20-road-mile residency requirement for employment
and therefore he would not be hired by defendant.

According to plaintiff's complaint, upon being notified in December 2002 that he was
likely to obtain a position in Traverse City, he began looking for property to build a home in the
area. Plaintiff found suitable property in Thompsonville, confirmed that the property was within
20 miles of the city limits of Traverse City,? and purchased the property in January 2003.

Plaintiff alleged that on March 17, 2004, defendant's police chief offered plaintiff a police
officer position, conditioned on plaintiff passing a physical examination, a psychological
examination, and a physical endurance test. However, on March 22, 2004, plaintiff was advised
that the offer of a position was rescinded because his future home was "23 'road miles™ from the
city limits.

Plaintiff filed this action alleging an "unlawful failure to hire" claim based on MCL
15.601 et seq. Plaintiff sought damages for mileage expenses, continuing private school
expenses for his children, purchase and repairs of the Thompsonville property, wages for a lost
job promotion for his wife, refinancing expenses for his Flint home, and sale expenses for the
Thompsonville property. Defendant moved for summary disposition on the grounds that
plaintiff had no private cause of action for damages under MCL 15.601 et seq., that defendant's
residency requirement was consistent with permissible requirements in MCL 15.602, and that
plaintiff suffered no damages because he had not completed the hiring process by meeting the
conditions for employment, he continued to work for the city of Flint at $9.00 more an hour than
he would have earned if hired by defendant, and his Thompsonville property had appreciated in
value since plaintiff 's purchase.

Thetrial court granted defendant's motion for summary disposition. The court concluded
that although plaintiff had a private cause of action under MCL 15.601 et seg., defendant's
residency requirement was consistent with MCL 15.602(2), which the court interpreted to permit
distance measurement in "road miles."

A decision regarding summary disposition under MCR 2.116(C)(8) is reviewed de novo.
Beaudrie v Henderson, 465 Mich 124, 129; 631 NW2d 308 (2001). A motion under MCR
2.116(C)(8) tests the legal sufficiency of a complaint and is based on the pleadings alone. Long

2 Plaintiff acknowledged that defendant's advertisements for police officers stated a residency
requirement of a"15 mile radius, or 20 road miles, from the nearest City limit," but asserted that
according to his measurements, using a ruler and map scale or driving the route, his property met
the 20-mile requirement.



v Chelsea Community Hosp, 219 Mich App 578, 581; 557 NW2d 157 (1996). The motion
should be granted only if no factual development could justify recovery. Beaudrie, supra at 130.

Whether a statute provides a private cause of action is a question of statutory
interpretation. Pitsch v ESE Michigan, Inc, 233 Mich App 578, 586; 593 NW2d 565 (1999);
Long, supra at 581. Questions of statutory interpretation are questions of law, which we review
denovo. Id. at 581-582.

The primary objective of judicial interpretation of a statute is to ascertain and give effect
to the intent of the Legislature. Herald Wholesale, Inc v Dep't of Treasury, 262 Mich App 688,
693; 687 NW2d 172 ( 2004). Statutory language should be construed reasonably, keeping in
mind the purpose of the act. Draprop Corp v Ann Arbor, 247 Mich App 410, 415; 636 Nw2d
787 (2001). "Thefirst step in discerning the intent of the Legislature isto consider the language
of the statute. The language must be read according to its ordinary and generally accepted
meaning." Cherry Growers, Inc v Agricultural Marketing & Bargaining Bd, 240 Mich App 153,
166; 610 NW2d 613 (2000) (citations omitted). If the language of the statute is clear and
unambiguous, judicial construction is neither necessary nor permitted. Nastal v Henderson &
Assoc Investigations, Inc, 471 Mich 712, 720; 691 NW2d 1 (2005); Cherry Growers, supra at
166. "If reasonable minds can differ with regard to the meaning of a statute, judicial
construction is appropriate. . . . The court should apply a reasonable construction to best
accomplish the Legislature's purpose.” Id. (citation omitted). In doing so, the court may
consider a variety of factors, applying principles of statutory construction and common sense.
Marquis v Hartford Accident & Indemnity (After Remand), 444 Mich 638, 644; 513 NwW2d 799
(1994).

v

We first consider whether plaintiff is entitled to maintain a private cause of action for
damages under MCL 15.601 et seq. If no cause of action exists under the statute, then plaintiff
has failed to state a claim for which relief may be granted, and summary disposition is proper on
that basis alone. Long, supra at 581. If plaintiff is entitled to maintain a private cause of action,
we must then consider whether defendant's residency requirement comports with the statute.

In 1999, the Legislature enacted Public Act 212, MCL 15.601 et seq., which placed
restrictions on residency requirements imposed by governmental entities on public employees.
The act consists of three brief sections: § 1, MCL 15.601, containing definitions of "public
employer" and "school district”; 8 2, MCL 15.602, specifying the restrictions and severa
exceptions; and § 3, MCL 15.603, limiting the act's application to employment contracts entered
into, renewed, or renegotiated after the effective date of the act. The act provides no express
remedy for violations of the restrictions imposed.

Plaintiff argues that a private cause of action may be inferred from the statute because no
means of enforcement otherwise exists. Defendant argues that the statutory scheme neither
requires nor suggests a private action for money damages, and that, under the general court



rules,® declaratory judgment procedures or requests for injunctive relief or mandamus may be
used to effectuate the statutory restrictions should the need arise. Because the statute provides no
means of enforcement, and because we find no basis for inferring a private cause of action
limited to equitable relief, we conclude that plaintiff has a cause of action for money damages.

The genera rule for inferring rights of action under state law is that if a new right is
created or a new duty is imposed by statute, the statutory remedy provided for enforcement of
that right or duty is exclusive unless the remedy is plainly inadequate or a contrary intent clearly
appears. Pompey v Gen Motors Corp, 385 Mich 537, 552 & n 14; 189 NW2d 243 (1971). Our
courts have subsequently reiterated the general rule in analyzing whether a plaintiff has a private
right of action:

If the common law provides no right to relief, and the right to such relief is
instead provided by statute, then plaintiffs have no private cause of action for
enforcement of the right unless: (1) the statute expressly creates a private cause of
action or (2) a cause of action can be inferred from the fact that the statute
provides no adequate means of enforcement of its provisions. [Long, supra at 583
(emphasis in original), citing Bell v League Life Ins Co, 149 Mich App 481, 482-
483; 387 NW2d 154 (1986); see adso Pitsch, supra at 586-587.]

Accordingly, a court must dismiss a private cause of action under a statute creating a new right
unless the statute expressly created the private cause of action or the cause of action may be
inferred because the statute provides no adequate means to enforce its provisions. Forster v
Delton School Dist, 176 Mich App 582, 585; 440 NW2d 421 (1989).

It is undisputed that no common-law right to relief exists in this case and that MCL
15.602 does not expressly provide a private cause of action for the enforcement of its provisions.
Instead, while MCL 15.602 imposes on public employers a duty to refrain from establishing
certain residency requirements, it contains no provision to enforce that duty. Thus, the question
is whether a private cause of action can be inferred because the statute provides no adequate
means to enforce its provisions. Long, supra at 583-584; see also Pitsch, supra at 586-587.

Unlike in other cases in which the courts have declined to infer a private right of action,
in this case, there is no applicable legidatively prescribed remedy for violations of the statute.
See Lamphere Schools v Lamphere Federation of Teachers, 400 Mich 104; 252 Nw2d 818
(1977) (in enacting the public employment relations act,* the Legislature proscribed teacher
strikes and prescribed exclusive and adequate means of enforcement and penalties for such
strikes); Int'l Brotherhood of Electrical Workers, Local Union No 58 v McNulty, 214 Mich App
437, 446; 543 NW2d 25 (1995) (limited remedies of prevailing wage act® penal provisions for
contractor violations are adequate to accomplish the act's purpose); Forster, supra at 585

¥ MCR 2.605, 3.301, 3.305, and 3.310.
* MCL 423.201 et seq.
> MCL 408.551 et seq.



(Michigan Campaign Financing Act® express remedies and crimina penalties are adequate to
enforce its provisions); Bell, supra at 484-485 (Uniform Trade Practices Act’ provides a
comprehensive scheme of enforcement of the rights and duties it creates, and, "[m]oreover, the
Insurance Code also specifies that every penalty in the code not otherwise provided for shall be
sued for and recovered in the name of the people by the county prosecutor, or by the Attorney
Genera.").

Nor isthis a case in which the enforcement sought is inconsonant with the purpose of the
act. "A court's decision regarding private rights of action must be consistent with legidative
intent while furthering the Legidature's purpose in enacting the statute.” Long, supra at 584
(health care peer review reporting statute is designed to protect entities from liability, not to
create a new right of a private cause of action for malice). In this case, the purpose of the act is
"to restrict certain governmental entities from requiring individuals to reside within certain
geographic areas or specified distances or travel times from their place of employment as a
condition of employment or promotion."® Recognition of a private cause of action under the
statute would promote the legisative purpose of the statute by subjecting entities that violate the
act to liability for civil damages. Further, a private cause of action is particularly important for
individuals such as plaintiff, who, unlike many existing employees represented by collective
bargaining units, must seek individual protection or redress for violations.

Because no other adequate means exist to enforce the statutory prohibition of certain
residency requirements, the trial court correctly determined as a matter of law that plaintiff was
entitled to maintain a private cause of action for damages under MCL 15.602.

Vv

The remaining consideration is whether defendant's residency requirement violates MCL
15.602(2). Section 2 provides:

(1) Except as provided in subsection (2), a public employer shall not
require, by collective bargaining agreement or otherwise, that a person reside
within a specified geographic area or within a specified distance or travel time
from his or her place of employment as a condition of employment or promotion
by the public employer.

(2) Subsection (1) does not prohibit a public employer from requiring, by
collective bargaining agreement or otherwise, that a person reside within a
specified distance from the nearest boundary of the public employer. However,

® MCL 169.201 et seq.
" MCL 500.2001 to 500.2050.

8 Title of 1999 PA 212. Thetitle of an act is useful for interpreting an act's purpose and scope,
but is not controlling authority in construing the act's provisions. Lamphere Schools, supra at
111 n1; seeKing v Ford Motor Credit Co, 257 Mich App 303, 311-312; 668 NW2d 357 (2003).



the specified distance shall be 20 miles or another specified distance greater than
20 miles. [MCL 15.602.]

Plaintiff argues that his proposed residence was within 20 miles of defendant's city limits
and that the trial court erred in interpreting the statute to refer to "road miles" rather than "radial
miles." Contrary to my colleagues, | find no error in the trial court's conclusion.

Because the statute sets forth a 20-mile requirement, but fails to indicate the method of
measurement, reasonable minds can differ with regard to the meaning of the statute. Judicial
construction is therefore appropriate. The Court should apply a reasonable construction to best
accomplish the Legislature's purpose. Cherry Growers, supra at 166.

In the legal context, the measurement of mileage distance has historically been
susceptible to two different manners of measurement. In some contexts, the manner of
measuring milesis generally a"radial" or "air miles" measurement, i.e., a straight line from point
to point "as the crow flies." In other contexts, the measurement of miles is typicaly along
traveled routes, i.e., "road miles." Accordingly, the longstanding general rule for interpreting
statutory distance measurements states:

In the absence of any specific statutory provision governing the manner of
measurement of distances, distance is to be measured along the shortest straight
line, on a horizontal plane, and not along the course of a highway, or along the
usual traveled way.

However, the ordinary, usual, and shortest route of public travel may be
measured where the context indicates that the distance referred to is to be
traveled. [79 Am Jur 2d, Weights & Measures, § 46, pp 73-74.]

In this case, | conclude that the proper interpretation of MCL 15.602(2) accords with the
latter context and therefore must be in "road miles.” Typically, employees must travel to and
from work along public roadways (particularly if they reside 20 or more miles from their place of
employment). Accordingly, the Legislature must have intended a measurement along the course
of the highways.

This interpretation comports with the legidative purpose in enacting the statute.
Although the statute was intended to eliminate overly restrictive residency requirements, the
L egislature nonetheless provided an exception to allow local units of government to continue to
require residency within a certain proximity. Senate Legidative Analysis, SB 198, January 10,
2000, p 1. Part of the rationale for permitting the 20-mile exception was the recognition that
public employees, particularly critical personnel, should be in reasonable proximity to respond to
emergencies. Seeid. at pp 2-3. Thus, consideration of travel route mileage furthers the purpose
of the act. Asthetrial court pointed out, aradial measurement is not necessarily consistent with
travel time if there is a natural barrier or waterway that impedes travel along the route of the
"radial mile" measurement. Moreover, the supporting rationale for enacting MCL 15.602
included greater uniformity with respect to residency requirements of public employers. Senate
Legidative Analysis, p 2. Greater uniformity is achieved with respect to each public employer
and statewide with the restriction measured in road miles rather than radial miles, which would



result in large variances in miles traveled if the radius involved measurement over a water or
other barrier to vehicle travel.

My conclusion is supported by distinctionsin case law. Typicaly, if a specified distance
involves a zone, such as in the case of a statute prohibiting the sale of liquor within a specified
zone, courts have relied on a radial measurement, thereby creating a zone in which certain
activity is barred. See, e.g., Evans v United Sates, 261 F 902 (CA 2, 1919) (presidential
proclamation requiring "dry" zone five miles wide around military camps properly measured by
"air miles"); Bd of Trustees of Leland Sanford Junior Univ v State Bd of Equalization, 1 Cal 2d
784; 37 P2d 84 (1934) (distance from a university within which liquor may not be sold must be
measured in a straight and direct line from the campus limits); Sark Co v Henry Co, 326 11l 535;
158 NE 116 (1927) (act providing for shared cost of bridges constructed on roads within 80 rods
of county lines required measurement of distance on a straight line from the county line to the
bridge).

On the other hand, statutory provisions in the context of travel generally have been
interpreted to require measurement over travel routes. Bellum v PCE Constructors, Inc, 407 F3d
734 (CA 5, 2005) (Family Medical Leave Act, 29 USC 2601 et seq., exception concerning
employees employed within 75 miles of the worksite resolved by regulation stipulating that
measurement is by surface miles over public travel ways unless there is no available surface
transportation between worksites); Jennings v Menaugh, 118 F 612 (D Ind, 1902) (measurement
of distance from witness's residence to place of trial, for purposes of rule concerning depositions
for witnesses who live within 100 miles of the place of trial, must be measured by ordinary,
usual, and shortest public travel route).

| acknowledge that in Burke v Newton Police Chief, 374 Mass 450; 373 NE2d 949
(1978), relied on in Judge Zahra's opinion, the court concluded that the term "ten miles," as used
in the residency statute pertaining to police officers, required straight-line measurement between
two points on a map rather than "road miles."® However, in Burke, the court relied in large part
on the fact that the legidature did not specify the term "road miles." Further, the court reasoned
that a measurement using "road miles" would subject a police officer to unpredictable future
events such as road closings or changes. | find the analysis in Burke unpersuasive because it
fails to consider the equally important considerations of geographical nuances, emergency
response time, and uniformity and, moreover, is contrary to the general rule for measuring
distance. | therefore do not find it persuasive authority for interpreting Michigan's statute.

Given that the restrictions permitted in MCL 15.602 are most reasonably considered in
the context of travel and given the recognized concern for reasonable response time of public
employees in the event of emergencies, | conclude that the Legislature intended the 20-mile
distance to be measured along travel routes. | would find no error in the court's conclusion that

° In Burke, the Newton police chief informed all officers that the ten-mile residency statute and
regulations were to be construed as requiring all officers to live within ten road miles of Newton
as measured by road miles to the city limits. Officer Burke had purchased a home located in a
town whose boundary was within ten miles of the Newton city limit.



defendant's residency requirement is consistent with MCL 15.602(2) and that plaintiff failed to
state a cause of action because the location of his intended residence did not meet the 20-mile
requirement.

\

Affirmed with regard to the trial court's conclusion that plaintiff was entitled to maintain
a private cause of action for damages under MCL 15.602. Because the opinions by Judge
Murphy and Judge Zahra agree that the 20-mile distance referred to in the statute must be
measured in a straight line, the trial court's decision is reversed in part, and this case is remanded
for further proceedings. We do not retain jurisdiction.

/s/ Janet T. Neff



