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This is an insurance coverage dispute between a homeowner's insurer, Allied Property &
Casuadty Insurance Company, and an automobile insurer, Pioneer State Mutual Insurance
Company. Allied appealsthetria court's order that granted summary disposition to Pioneer, and
we affirm.

I. Facts and Procedural History

This subrogation case arises out of a house fire that started in the attached garage of a
home owned by John Fitzgerald. John Fitzgerald's adult son, Anthony Fitzgerald, lived at the
house and performed car repairs in the garage. On the day of the incident, Anthony Fitzgerald
installed a new fuel pump on a car owned by his child's mother, Patricia Brauning. After
Anthony Fitzgerald set down a drop light he used to check the seal on the fuel pump, the light
fell to the ground and started a fire that damaged the home.

John Fitzgerald's homeowner's insurer, Allied, paid him for the property loss. Allied then
filed this action and alleged that, under Michigan's no-fault automobile insurance act, Pioneer,
the car insurer, was liable to pay benefits for the property damage caused by the fire. Both
parties filed motions for summary disposition. Among other arguments, Pioneer asserted that it
was not required to pay benefits because the damage occurred "within the course of a business of
repairing, servicing, or otherwise maintaining motor vehicles' and, therefore, no coverage was
available under the no-fault act. MCL 500.3121(1). In response, Allied claimed, in the
aternative, that Anthony Fitzgerald did not operate a repair business, or, at the time of the
incident, he was not acting "within the course of a business' because he repaired Brauning's



vehicle without charge, asafavor. On January 20, 2004, the trial court granted Pioneer's motion
for summary disposition on the ground that Anthony was operating a vehicle repair business
when the fire occurred.

I1. Analysis

The Michigan Legidature has chosen to substantially regulate the insurance industry in
general and automobile insurance in particular.’ This particular coverage dispute raises an issue
of first impression under Michigan's no-fault automobile insurance law: whether the
homeowner's insurer or the vehicle's no-fault insurer is liable for accidental damage to ahomein
which a resident operates a vehicle-repair business? Again, we note, importantly, that the
Michigan Legidlature has promulgated a comprehensive and exhaustive regulatory scheme that
governs automobile insurance in this state. Before the amendment of MCL 500.3121(1), the
statutory language regarding accidental property damage caused by the use or maintenance of a
vehicle simply stated that the no-fault carrier was liable for the property damage: "Under
property protection insurance an insurer is liable to pay benefits for accidental damage to
tangible property arising out of the ownership, operation, maintenance or use of a motor vehicle
as a motor vehicle . . . ." Thus, absent another exclusion, and regardless of whether it was
performed by a business or a lay person, before the 1993 amendment, if accidental property
damage occurred during a vehicle repair, the no-fault insurer was liable to pay property
protection benefits. Michigan Mut Ins Co v Carson City Texaco, Inc, 421 Mich 144, 148-149;

! See MCL 500.100 et seg.; MCL 500.3101 et seg. As our Supreme Court observed in Cruz v
Sate Farm Mut Auto Ins Co, 466 Mich 588, 595; 648 NW2d 591 (2002):

It is by now well understood that the Michigan no-fault insurance act is a
comprehensive legidative enactment designed to regulate the insurance of motor
vehicles in this state and the payment of benefits resulting from accidents
involving those motor vehicles. As we explained in Shavers v Attorney General,
402 Mich 554, 578-579; 267 NW2d 72 (1978):

"The Michigan No-Fault Insurance Act, which became law on October 1,
1973, was offered as an innovative social and legal response to the long delays,
inequitable payment structure, and high legal costs inherent in the tort (or ‘fault’)
liability system. The goal of the no-fault insurance system was to provide victims
of motor vehicle accidents with assured, adequate, and prompt reparation for
certain economic losses. The Legidature believed this goal could be most
effectively achieved through a system of compulsory insurance, whereby every
Michigan motorist would be required to purchase no-fault insurance or be unable
to operate a vehicle legally in this state. Under this system, victims of motor
vehicle accidents would receive insurance benefits for their injuries as a substitute
for their common-law remedy in tort."

2 We review de novo issues of statutory interpretation and the grant of summary disposition
under MCR 2.116(C)(10). Anderson v Myers, 268 Mich App 713, 714; 709 NW2d 171 (2005);
Dressel v Ameribank, 468 Mich 557, 561; 664 NW2d 151 (2003).



365 NW2d 89 (1984); Universal Underwriters Ins Group v Auto Club Ins Ass'n, 256 Mich App
541, 544-545; 666 NW2d 294 (2003).

A. The Amendment

In 1993, the Legidature revised MCL 500.3121(1) to clearly provide that a no-fault
insurer is not liable to pay benefits for accidental property damage that occurs within the course
of avehiclerepair business:

Under property protection insurance an insurer is liable to pay benefits for
accidental damage to tangible property arising out of the ownership, operation,
maintenance, or use of a motor vehicle as a motor vehicle subject to the
provisions of this section and sections 3123, 3125, and 3127. However,
accidental damage to tangible property does not include accidental damage to
tangible property, other than the insured motor vehicle, that occurs within the
course of a business of repairing, servicing, or otherwise maintaining motor
vehicles. [MCL 500.3121(1) (emphasis added).]

Thus, under circumstances in which the damage occurs "within the course of a business," the
property damage would necessarily be covered by some other risk, property, or general liability
insurance carried by the business. Here, we address a closely related factual situation in which
the auto-repair business was conducted in the attached garage of a home, not in a typical
business environment with business insurance coverage. With the addition of the "course of a
business® exception, we must answer the question whether the Legidature intended the
amendment to apply to a business conducted at a residence,® which, as here, would impose
liability on a homeowner or the homeowner's insurer, or whether the amendment was intended to
apply only to property damage that occurs in traditional commercial establishments. In other
words, does the plain language of the amendment include "backyard" mechanic who earn money
repairing cars?

We examine the plain language of the statute to discern the Legidature's intent on these
specific facts. Advocacy Org for Patients & Providers v Auto Club Ins Assn, 257 Mich App
365, 381; 670 NW2d 569 (2003). The language of the amendment reflects the Legidlature's
intent to exempt no-fault carriers from liability for property damage that occurs within the course
of a vehicle-repair business and, therefore, necessarily shifts liability to the business enterprise
for coverage. For example, under the 1993 amendment, it appears clear that if an owner of an
automobile takes his or her vehicle to an automobile dealership for repairs and, a mechanic,
while making repairs, causes fire damage to the car dealership's building, the car owner's no-fault
carrier is not responsible for the fire damage to the property under the clear language of MCL
500.3121(1). But does the same result obtain if the auto-repair business operates at a residence?

% We refer to situations in which, like here, a mechanic performs auto maintenance or repairs
with his or her own tools at a home garage. Such mechanics are commonly called "backyard”
mechanics.



Because the Legisature amended MCL 500.3121 to exempt no-fault carriers from liability for a
class of risks—property damage caused by an auto-repair business—it would seem to follow that
the amendment applies regardliess of whether the "business' is conducted at a repair shop, an
auto dealership garage, or at aresidence. Aslong as the accident occurs in course of business of
repairing or maintaining vehicles and the damage is caused by the maintenance or repair, the no-
fault insurer is not liable for the property protection benefits under a strict reading of the statute.
Our holding is premised on both the plain language of the statute and our Legislature's enactment
of adetailed and comprehensive regulatory scheme to govern coverage i Ssues.

B. Anthony Fitzgerald Operated an Auto-Repair Business

We hold that the trial court correctly ruled that there is no genuine issue of material fact
about whether Anthony Fitzgerald operated a repair business out of his father's garage. Our
Supreme Court has ruled that "'[bJusiness is commonly defined as'aperson . .. engagedin...a
service . . . [and] is defined in legal parlance as an '[a]ctivity or enterprise for gain, benefit,
advantage or livelihood.™ Terrien v Zwit, 467 Mich 56, 64; 648 NW2d 602 (2002), quoting
Webster's College Dictionary (1991) and Black's Law Dictionary (6th ed). Business is also
commonly understood to mean "[a] commercial enterprise or establishment.” The American
Heritage Dictionary of the English Language (3d ed). "Course" is commonly defined to mean,
in part, "a particular manner of proceeding,” "a mode of conduct,” or "a systemized or prescribed
series.” Random House Webster's College Dictionary (1997). In lega parlance, "course of
business® is defined as follows. "What is usually and normally done in the management of trade
or business." Black's Law Dictionary (6th ed).

Anthony Fitzgerald admitted, in sworn deposition testimony, that he performed "bump
and paint" work, tune-ups, transmission work, brake work, and oil changes, and that he stored
$30,000 worth of automobile repair equipment in the garage. He also testified that he had
regular customers and that he charged fixed rates for his labor. In light of his admission that he
was "the one to call" for auto repairs in town and that he earned at least part of his income from
working as an auto mechanic, we find it irrelevant that he did not possess a mechanic's license,
register as a business, or file personal or business tax returns. We aso find unavailing Allied's
argument that Anthony Fitzgerald's auto work was not steady. He testified that, at times, he
would not have any repair jobs for two weeks and, at other times, he would be "swamped" with
auto repairs for amonth. Moreover, though Allied points out that he did not place asign in front
of the house to advertise his services, Anthony Fitzgerald testified that much of his work came
from word-of-mouth referrals. This evidence unequivocally establishes that, while by no means
large or flourishing, he operated a vehicle-repair business for financial gain within the plain
meaning of the statute. See Terrien, supra at 64.

C. Gratuity

Allied raises another related question of first impression: If the amendment of MCL
500.3121(1) exempts a no-fault insurer from liability for accidental property damage that occurs
within the course of an auto-repair business, does this exemption apply if the repair is done
without charge? That is, if the business owner performs a complimentary repair to afriend'sor a
relative's vehicle in the same location at which the owner otherwise conducts a business for
profit, does this mean that the damage did not occur "within the course of a business’ so that the

-4-



no-fault carrier is responsible to pay for property damage that occurred during the repair? To
support its argument, Allied presented unrebutted evidence that, at the time of the fire, Anthony
Fitzgerald was working on Brauning's van as a favor and, as Allied argues, not "within the
course of" the business.

We see no principled basis to carve out the exception urged by Allied to the Legisature's
determination to exempt no-fault carriers from coverage, either on the basis of the situs of the
auto-repair business or on the basis of the repair business owner's decision to grant a discount or
a gratuity to a particular customer. In either case, if the business of repairing cars caused the
property damage, then the statutory exclusion from no-fault coverage obtains unless and until the
Legidature further amends the statute. But, as it currently reads, the predicate to the finding of
no no-fault coverage is a fire related to auto repair at an auto-repair business. The exception
advanced by Allied does not appear in the statute and we are not free to rewrite this legislation.
McGhee v Helsel, 262 Mich App 221, 224; 686 NW2d 6 (2004).

For these reasons, we hold that the trial court correctly granted summary disposition for
Pioneer. As the auto insurer, Pioneer cannot be held liable for the property protection benefits
pursuant to the plain language of MCL 500.3121.*

Affirmed.
Borrello, P.J., concurred.

/s/ Henry William Saad
/sl Stephen L. Borrello

* Because we hold that the trial court correctly granted summary disposition for Pioneer on this
issue, we need not address Allied's alternative argument about Anthony Fitzgerald's use of the
drop light during the vehicle repair and the light's causal connection to thefire.



