STATE OF MICHIGAN

COURT OF APPEALS

JENNIFER PETERSON, Conservator of the Estate FOR PUBLICATION
of TRACY HOLES, aminor, February 27, 2007
9:15am.
Paintiff/Counterdefendant-
Appellant,
Vv No. 262159
Bay Circuit Court
AUTO-OWNERS INSURANCE COMPANY,, LC No. 02-003923-NI

Defendant-Appelleeg,
and
HASHIM JAMAL-HUGHES,

Defendant/Counterplaintiff- Official Reported Version
Appelleeg,

and
JUDITH LOUISE CUMMINGS,

Defendant.

Before: Wilder, P.J., and Kelly and Borrello, JJ.

PER CURIAM.

In this insurance dispute, plaintiff appeals as of right the Bay Circuit Court's order
denying her request for relief from a Wayne Circuit Court order approving plaintiff 's settlement
with North Pointe Insurance Company, defendant Hashim Jamal-Hughes's insurer. We affirm.

|. Pertinent Facts

This dispute arises from an automobile accident involving minor Tracy Holes and a
vehicle driven by Jamal-Hughes. Plaintiff filed a complaint against Auto-Owners Insurance
Company, Jamal-Hughes, and Judith Louise Cummings in the Wayne Circuit Court. Plaintiff
alleged that Jamal-Hughes, driving Cummings's vehicle while under the influence of acohoal,
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negligently struck Holes, causing her to suffer multiple injuries, including brain damage.
Plaintiff asserted that because neither Jamal-Hughes nor Cummings carried automobile
insurance, she had submitted a demand for uninsured motorist benefits from her insurer, Auto-
Owners, which refused to pay. It is undisputed that Jamal-Hughes was not served and that the
summons expired. Although the Wayne Circuit Court never entered an order dismissing Jamal-
Hughes, by operation of MCR 2.102(E)(1), he was "deemed dismissed."

During discovery, however, it was determined that Jamal-Hughes had an automobile
insurance policy with North Pointe. Plaintiff amended her complaint to state a claim against
Auto-Owners for underinsured motorist benefits. Plaintiff and North Pointe agreed to settle
plaintiff's claims for Jamal-Hughes's policy limit. Pursuant to MCR 2.420, plaintiff asked the
court to approve the settlement. Auto-Owners filed an objection, arguing that because Jamal-
Hughes was "deemed dismissed,” the Wayne Circuit Court lacked jurisdiction over him and
consequently could not approve the proposed settlement; rather, the probate court was required
to approve the settlement. Auto-Owners also asserted that "North Pointe Insurance Company
cannot settle the matter without Auto Owners' consent and release. Auto Owners must approve
the settlement by North Pointe Insurance with Plaintiff pursuant to Plaintiff 's no-fault policy."
Plaintiff maintained that "suit has been filed against [Jamal-Hughes] and . . . this Court retains
jurisdiction over the lawsuit." Plaintiff also asserted that the court had, "at no time, dismissed
[Jamal-Hughes] from the claim and he does remain a party to this action." Further, plaintiff
asserted that, "should the Court alow the settlement in this matter, an underinsured motorist case
against Auto Owners will continue and there is a $300,000 uninsured motorist contract in effect
for this claim” and that "to alow the settlement would be in the best interest of the minor."

After conducting a hearing, the Wayne Circuit Court approved the settlement and entered
an order allowing a partial settlement against Jamal-Hughes only. It subsequently entered an
order changing venue, upon Auto-Owners motion, to the Bay Circuit Court. In the Bay Circuit
Court, Auto-Owners sought summary disposition on the grounds that plaintiff had violated her
contract with Auto-Owners when she entered into the settlement with North Pointe without
Auto-Owners' consent. Plaintiff then moved to set aside the order approving her settlement with
North Pointe, arguing that the Wayne Circuit Court

did not have all the facts before it when it determined that the settlement was in
the best interest of the minor. At no time was this Court informed, either in a
brief or during the hearing, that because of the settlement with North Pointe
Insurance Company, Auto Owners could and would move for dismissal of
plaintiff's claim for underinsured motorist benefits.

Changing course from her earlier position, plaintiff further contended that the Wayne Circuit
Court lacked jurisdiction to enter a judgment against Jamal-Hughes. Auto-Owners, aso
changing its prior position, disagreed, stating that, while the Wayne Circuit Court lacked
jurisdiction to enter a judgment against Jamal-Hughes, it had the authority to approve the
settlement with North Pointe. Jamal-Hughes filed a counterclaim against plaintiff seeking
damages for having to defend against plaintiff's attempt to vacate the order approving the
settlement.



The Bay Circuit Court ruled that neither it nor the Wayne Circuit Court had ever had
personal jurisdiction over Jamal-Hughes. It further found that Auto-Owners had informed the
Wayne Circuit Court that plaintiff's failure to obtain Auto-Owners approval of the settlement
with North Pointe might bar further proceedings against Auto-Owners, but plaintiff had asserted
that Auto-Owners objection was simply a trial tactic. The court then ruled that plaintiff had
made a "conscientious decision as atrial strategy to settle the case . . . [and that, if] any mistake
was made, . . . it was. . . made by plaintiff unilaterally and not mutually." The court also ruled
that the Wayne Circuit Court had the right to approve the settlement under MCR 2.420, although
it lacked personal jurisdiction over Jamal-Hughes, because an action was brought before that
court on behalf of the minor. The Bay Circuit Court denied plaintiff 's motion to set aside the
order approving the settlement and subsequently dismissed the claims against all defendants.

[1. Analysis

Plaintiff contends on appeal that the Bay Circuit Court erred in denying her motion to set
aside the Wayne Circuit Court's "judgment against [Jamal-]Hughes. . . ." We disagree.

A trial court may grant relief from a judgment or order pursuant to MCR 2.612(C)(1),
which provides:

On motion and on just terms, the court may relieve a party or the legal
representative of a party from a final judgment, order, or proceeding on the
following grounds:

(a) Mistake, inadvertence, surprise, or excusable neglect.

(b) Newly discovered evidence which by due diligence could not have
been discovered in time to move for anew trial under MCR 2.611(B).

(c) Fraud (intrinsic or extrinsic), misrepresentation, or other misconduct of
an adverse party.

(d) The judgment isvoid.

(e) The judgment has been satisfied, released, or discharged; a prior
judgment on which it is based has been reversed or otherwise vacated; or it is no
longer equitable that the judgment should have prospective application.

(f) Any other reason justifying relief from the operation of the judgment.

"A trial court's decison on a motion under this rule is reviewed for abuse of discretion.”
Haberkorn v Chrysler Corp, 210 Mich App 354, 382; 533 NW2d 373 (1995).

Paintiff first contends that the Bay Circuit Court should have granted her motion for
relief from the "judgment against [ Jamal-]Hughes" because, due to the failure to serve process on
Jamal-Hughes before expiration of the summons, he was deemed dismissed and, therefore, the
Wayne Circuit Court did not have persona jurisdiction over him. We disagree; the Wayne
Circuit Court did not enter a judgment against Jamal-Hughes after he was dismissed; rather, it
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properly entered an order approving plaintiff 's settlement with Jamal-Hughes's insurer pursuant
to MCR 2.420.

The issuance, use, and expiration of a summons following the filing of an action are
governed by MCR 2.102. It provides, in relevant part:

(E) Dismissal asto Defendant Not Served.

(1) On the expiration of the summons as provided in subrule (D), the
action is deemed dismissed without prejudice as to a defendant who has not been
served with process as provided in these rules, unless the defendant has submitted
to the court'sjurisdiction. Asto adefendant added as a party after the filing of the
first complaint in the action, the time provided in this rule runs from the filing of
the first pleading that names that defendant as a party.

(2) After the time stated in subrule (E)(1), the clerk shall examine the
court records and enter an order dismissing the action as to a defendant who has
not been served with process or submitted to the court's jurisdiction. The clerk’s
failure to enter adismissal order does not continue an action deemed dismissed.

(3) The clerk shall give notice of the entry of adismissal order under MCR
2.107 and record the date of the notice in the case file. The failure to give notice
does not affect the dismissal. [MCR 2.102(E).]

It is undisputed that Jamal-Hughes was not served before the expiration of the summons.
Consequently, he was deemed dismissed. While the Wayne Circuit Court did not enter an order
dismissing Jamal-Hughes, if it had, it would have been a dismissal without prejudice. MCR
2.102(E)(1). Nevertheless, we agree that under MCR 2.102(E), when the action against Jamal-
Hughes was deemed dismissed, the Wayne Circuit Court did not have any pending action against
Jamal-Hughes that would allow a judgment to be entered. However, the Wayne Circuit Court
never entered a judgment against Jamal-Hughes; it entered an order approving plaintiff's
settlement with Jamal-Hughes's insurer, North Pointe. The issue, therefore, is whether the
Wayne Circuit Court had authority to enter this order.

Issues involving the interpretation of court rules are subject to review de novo. CAM
Constr v Lake Edgewood Condo Ass'n, 465 Mich 549, 553; 640 NW2d 256 (2002). In that case,
our Supreme Court held:

"When called on to construe a court rule, this Court applies the legal
principles that govern the construction and application of statutes. Accordingly,
we begin with the plain language of the court rule. When that language is
unambiguous, we must enforce the meaning expressed, without further judicial
construction or interpretation. Similarly, common words must be understood to
have their everyday, plain meaning.” [Id. at 554 (citations omitted).]



Settlements for actions brought on behalf of minors are governed by MCR 2.420.
Subsection A of MCR 2.420 sets forth the applicability of the court rule and designates who has
the authority to approve the settlement of aminor's claim. It provides:

(A) This rule governs the procedure followed for the entry of a consent
judgment, a settlement, or a dismissal pursuant to settlement in an action brought
for a minor or a legally incapacitated individual by a next friend, guardian, or
conservator or where a minor or a legally incapacitated individual is to receive a
distribution from a wrongful death claim. Before an action is commenced, the
settlement of a claim on behalf of a minor or alegally incapacitated individual is
governed by the Estates and Protected Individuals Code. [MCR 2.420(A).]

Accordingly, "[b]efore an action is commenced,” the authority to approve or reect "the
settlement of aclaim™ involving a minor rests with the probate court. See MCL 700.5401 et seq.
"A civil action is commenced by filing a complaint with a court.” MCR 2.101(B). Once an
action has been commenced, MCR 2.420(B) expressly provides: "In actions covered by this
rule, a proposed consent judgment, settlement, or dismissal pursuant to settlement must be
brought before the judge to whom the action is assigned and the judge shall pass on the fairness
of the proposal." MCR 2.420(A) and (B) do not indicate that an action must be commenced and
that the defendant must be properly served before the trial court "shall pass on the fairness of the
proposal.” Nor do these rules indicate that if an action has been commenced, but the defendant
has been dismissed in any fashion, the probate court retains authority to pass on the fairness of
the proposed settlement. We read the plain language of MCR 2.420 to provide that, after an
action has been commenced on behaf of a minor, the judge to whom the action has been
assigned must approve or reject a proposed settlement regardless of whether a defendant who isa
party to the settlement has been dismissed. To conclude otherwise would impermissibly read
into MCR 2.420 language that is not there. Omne Financial, Inc v Shacks, Inc, 460 Mich 305,
311; 596 Nw2d 591 (1999).

We next apply MCR 2.420 to the facts of this case. Plaintiff commenced this action on
behalf of minor Holes in the Wayne Circuit Court by filing a complaint. The action was
assigned to Judge Gershin Drain. Although Jamal-Hughes was never served, resulting in his
dismissal, the action against him had been commenced. Therefore, when North Pointe offered to
settle any claim against Jamal-Hughes, the action remained assigned to Judge Drain. Thus,
pursuant to MCR 2.420, Judge Drain was required to approve or reject the proposed settlement.

Plaintiff also contends that the Bay Circuit Court should have granted her motion for
relief from judgment because it was not in Holes's best interest given that, after it was approved,
plaintiff's claim against Auto-Owners was dismissed on the ground that the insurance policy
barred plaintiff's claim against Auto-Owners when plaintiff failed to obtain its consent to the
settlement. We disagree.

The record of the hearing regarding the settlement reflects that the nine-year-old minor
was present. Plaintiff informed the Wayne Circuit Court that the minor had sustained a closed-
head injury requiring her to undergo special education and take medication. The court was
further informed that Jamal-Hughes was "basically insolvent,” but maintained a policy with
North Pointe for $20,000. The parties agreed that the money would be placed into a bank
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account under the supervision of the probate court. It was further agreed that the money would
be placed into plaintiff 's counsel's trust or with the probate court until the probate court approved
the distribution. In addition, Auto-Owners had pointed out in its brief that plaintiff's policy
required Auto-Owners consent to any settlement. Nonetheless, plaintiff asserted that the
settlement was in the minor's best interests despite Auto-Owners' objection to the settlement. In
her brief, plaintiff had stated: "[S]hould the Court allow the settlement in this matter, an
underinsured motorist case against Auto Owners will continue and there is a $300,000 uninsured
motorist contract in effect for this claim. . . . [T]o alow the settlement would be in the best
interest of the minor." As the Bay Circuit Court pointed out, plaintiff made a "conscientious
decision asatrial strategy to settlethe case. . .. If any mistake wasmade, . . . it was. . . made by
plaintiff unilaterally and not mutually." Given the facts presented to it, the Wayne Circuit Court
did not err in concluding that plaintiff's settlement with North Pointe for the policy limits wasin
the minor's best interests.

Therefore, we conclude that the Bay Circuit Court did not abuse its discretion in denying
plaintiff 's motion for relief from the Wayne Circuit Court order approving plaintiff 's settlement
with North Pointe.

Affirmed.

/s/ Kurtis T. Wilder
/s Kirsten Frank Kelly
/sl Stephen L. Borrello



