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SHAPIRO, J.

This medical malpractice case returns to this Court a second time, this time for
defendants appeal by leave granted of the trial court’s grant of partial summary disposition in
favor of plaintiffs on the element of proximate cause. We affirm.

. SUMMARY OF FACTS AND PROCEEDINGS

On September 23, 1999, the decedent, Jamar Jones,' was involved in a single-vehicle
rollover accident in which he suffered contusions and lacerations. Jamar was transported to the

! Because plaintiffs share alast name with the decedent, we will refer to individual plaintiffs and
the decedent by their first names.



emergency room at defendants Detroit Medical Center/Sinai-Grace Hospital (the hospital) for
treatment. Jamar was referred to defendant Danny F. Watson, M.D., a neurologist, who saw
Jamar in the emergency room on September 24, 1999. According to Watson’s notes, Jamar
could not recall how the accident had occurred, and Jamar stated that over the last few months
“family members had told him that on approximately three occasions, he was seen staring
blankly and that he was not easily aroused from these spells.” On the basis of this information,
Watson concluded that Jamar had “[p]robable partial complex seizure disorder” and prescribed
Tegretol, an anticonvulsant. Watson also ordered an electroencephalogram (EEG), which was
performed the same day and was reported as normal.

Jamar had the prescription filled with carbamazepine, a generic form of Tegretol,? and
began taking the medication as prescribed. A subsequent EEG was performed by Watson on
October 8, 1999, which, like the first EEG, was reported as normal. However, Watson
concluded that he “cannot exclude a seizure disorder” and continued Jamar on the
anticonvulsant.

Jamar began to experience a sore throat and had trouble swallowing food around October
9, 1999. On October 11, 1999, Jamar awoke with bloodshot eyes. His father, Booker T. Jones,
drove Jamar to work, but returned about an hour later to pick Jamar up because Jamar told his
father that he was unable to see. Jamar began to develop a rash and blisters on his face and
upper body. Booker took Jamar to the hospital emergency room on October 12, 1999, where
Jamar reported the sore throat, inability to eat due to pain, and swollen lips and mouth. Jamar
also had afever.

The hospital kept Jamar overnight and, on October 13, 1999, transferred him to the burn
unit at Detroit Receiving Hospital. Doctors there determined that Jamar was suffering a rare
alergic reaction to the anticonvulsant and diagnosed him as having Stevens-Johnson syndrome
resulting from that reaction. Stevens-Johnson syndrome is a life-threatening dermatological
condition in which the top layer of skin dies and is shed. Jamar died of Stevens-Johnson
syndrome, complicated by pneumonia, on October 21, 1999.

On August 19, 2003, plaintiffs filed their complaint aleging, among other things, that
Watson was negligent for prescribing carbamazepine, given the lack of a sufficient basis to
diagnose a seizure disorder, and that Watson failed to advise Jamar of the possibility of an
allergic reaction to the medication, of the warning signs of such a reaction, and of the need to
obtain immediate medical intervention should such occur. Plaintiffs also filed claims against the
hospital and defendant William M. Leuchter, P.C., based on vicarious liability for Watson's
alleged malpractice. Attached to their complaint, plaintiffs provided an affidavit of merit from
Dr. Jon Glass, in which he opined that Watson breached the standard of care in the two respects
just described.

? Because a difference between Tegretol and carbamazepine has not been alleged to be relevant
to this appeal, the term carbamazepine will be used to refer to the drug prescribed for and taken
by Jamar.



Plaintiffs requested summary disposition on the issue of cause in fact, arguing that there
was no dispute that the carbamazepine was the cause in fact of Jamar's developing Stevens-
Johnson syndrome. The trial court granted the motion and that order is not at issue in this
appea. In the same motion, plaintiffs also requested summary disposition on the issue of
proximate causation. Thetrial court took that motion under advisement, but before the trial court
issued any ruling, defendants moved for summary disposition, arguing that the statute of
limitations barred the suit and that the affidavit of plaintiffs expert had been improperly
notarized. The trial court denied the motion, and defendants appealed. This Court reversed the
order denying the motion and remanded the case to the trial court. Jones v Detroit Med Cir,
unpublished opinion per curiam of the Court of Appeals, issued January 4, 2007 (Docket Nos.
262343, 262347, and 263259). Our Supreme Court, in lieu of granting leave to appeal, reversed
this Court’ s opinion, reinstated the trial court’s order denying the motion, and remanded the case
to thetrial court. Jonesv Detroit Med Ctr, 480 Mich 980 (2007).

On remand, plaintiffs renewed their motion for partial summary disposition as to
proximate causation. Defendants filed a countermotion, arguing that they were entitled to
summary disposition asto proximate causation. Thetrial court concluded:

All the experts here indicated that it's a very rare—Stevens-Johnson
Syndrome is a very rare but known reaction to—to this drug in certain people.
And, apparently, those people can’'t be identified prior to the taking of the
medi cation.

The argument here by the—by the defense is that this is not foreseeable.
Stevens-Johnson’s [sic] is not a foreseeable result of—of taking this medication in
that it is so rare, one in a million. | guess, there's been some testimony, you
know, from one to one hundred thousand to one in a million people that take this
medi cation would—would develop Stevens-Johnson Syndrome.

And that to agree with the plaintiff would be somehow to impose strict
liability in—in prescribing this particular medication.

* * %

... The focus by the defense is Stevens-Johnson Syndrom[€e] and the fact
that it’ s rare and unpredictable.

But other not so rare and unpredictable results and—and injuries may
result from the use of this medication.

And it's the argument here by the plaintiff that the misdiagnosis and the
misprescription of this violated the standard of care and the person wouldn’ t—the
plaintiff [sic] here wouldn’'t otherwise, have taken this medication. But for the—
the negligence and the breach of the standard of care by the defendants.

And, therefore, it was foreseeable that an injury could result. The injury,

perhaps, being bloodshot eyes, swelling of the lips, which happened. Other
swelling. Some rash, which is much more common, indicated by all the doctors.
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And because of his eggshell condition or pre-existing susceptibility to this
type of Stevens-Johnson Syndrome that their—that the defendants ought to be
responsible under the eggshell plaintiff theory.

And, frankly, it seems to fit in this case. The issue being, you know,
whether the prescription was or this medication was appropriate. Whether there
was, in fact, negligence.

* * %

[Clertainly, the argument by the defense that the case ought to be
dismissed . . . would be denied on the basis that—that injury was foreseeable.

* * %

... I—I think the order is then the issue that will be tried in this case is
one of whether or not there was a breach in the standard of care in—in—in
prescribing this medication.

The tria court then stayed the case to permit defendants to pursue this issue on appeal. The
hospital again sought leave to appeal, which this Court granted on December 30, 2008, in an
unpublished order (Docket No. 288710). Watson and Leuchter timely filed their cross-appeal.

1. STANDARD OF REVIEW

We review de novo a court’s determination of a motion for summary disposition.
Ormsby v Capital Welding, Inc, 471 Mich 45, 52; 684 NW2d 320 (2004). Because the parties
and the trial court relied on matters outside the pleadings when arguing and deciding,
respectively, the motion for summary disposition, we review under the rules applicable to MCR
2.116(C)(10). Slberstein v Pro-Golf of America, Inc, 278 Mich App 446, 457; 750 NW2d 615
(2008). When reviewing a motion brought under MCR 2.116(C)(10), the court considers the
affidavits, depositions, pleadings, admissions, and other evidence submitted by the partiesin the
light most favorable to the nonmoving party. Rose v Nat’'| Auction Group, 466 Mich 453, 461,
646 NW2d 455 (2002). Summary disposition is appropriate if there is no genuine issue
regarding any material fact and the moving party is entitled to judgment as a matter of law. Id.

1. ANALYSIS

The sole question before this Court is whether the trial court properly ruled on the issue
of proximate cause. On the basis of our review de novo of the evidence, we conclude that it did.

Generally, proximate cause is afactual question for the jury. Nicholsv Dobler, 253 Mich
App 530, 532; 655 Nw2d 787 (2002). However, “[w]hen the facts bearing upon proximate
cause are not in dispute and reasonabl e persons could not differ about the application of the legal
concept of proximate cause to those facts, the court determines the issue.” Paddock v Tuscola &
SB R Co, Inc, 225 Mich App 526, 537; 571 NW2d 564 (1997). Here, the trial court has already
decided the cause in fact and defendants have not appealed that ruling, and the facts bearing on



proximate cause are not in dispute. Thus, it was proper for the trial court to determine proximate
causation as amatter of law if it found that reasonable minds could not differ. Id.

“[L]egal cause or ‘proximate cause’ normaly involves examining the foreseeability of
consequences, and whether a defendant should be held legally responsible for such
consequences.” Skinner v Sguare D Co, 445 Mich 153, 163; 516 NW2d 475 (1994). “To
establish legal cause, the plaintiff must show that it was foreseeable that the defendant’ s conduct
‘may create arisk of harm to the victim, and . . . [that] the result of that conduct and intervening
causes were foreseeable’” Weymers v Khera, 454 Mich 639, 648; 563 NW2d 647 (1997),
guoting Moning v Alfono, 400 Mich 425, 439; 254 NW2d 759 (1977).

Defendants argue that the injury in this case, Jamar’s development of Stevens-Johnson
syndrome, was not foreseeable because it is rare. All the parties and their experts agree that
Stevens-Johnson syndrome is rare. However, the issue is not whether defendants should have
foreseen that Jamar would develop this syndrome, but whether they should have foreseen the
possibility that as aresult of taking the medication, Jamar, like any other patient being prescribed
the medication, bore arisk of developing the syndrome.

The evidence shows that the prescribing information for carbamazepine contained
warnings that Stevens-Johnson syndrome may result from the use of the drug. Thus, it was
foreseeable that prescribing the drug created a risk, albeit a small one, that Jamar could contract
Stevens-Johnson syndrome. Weymers, 454 Mich at 648. Indeed, the fact that the drug warnings
specifically mention Stevens-Johnson syndrome supports the conclusion that it was a foreseeable
risk.

Defendants emphasize that the experts testified that doctors have no way to predict which
patients will suffer an allergic reaction to carbamazepine and develop Stevens-Johnson
syndrome. However, this is true for al first-time allergic reactions and for many other rare
reactions. Indeed, thisis true of many more common conditions. Doctors are generally unable
to specifically foresee which patients will develop cancer or suffer heart attacks or a stroke, even
among those who exhibit some predisposition for the conditions. The same is true in the context
of automobile accidents. While in the great majority of cases, speeding on the highway does not
cause an accident, we accept as a matter of course that if the speeding resulted in an accident, the
proximate-cause threshold can be met. We are unfamiliar with any body of law that would allow
a defendant to argue, let aone a jury to find, that because there are thousands of incidents of
speeding that do not result in an auto accident for each incident that does, a defendant’s
excessive speed in a given case cannot be considered a proximate cause of the given crash.
Defendants refer to the standard jury instruction requirement that the resulting injury be a
“natural and probable’ result of the negligence. Under defendants’ view of this instruction,
speeding could never be the proximate cause of an accident because it is never “probable” in a
specific instance of speeding that it will cause an accident.

We conclude that the question is not whether one can predict which incident of such
negligence will cause an accident, but whether there is something innate about the negligence
that naturally and probably givesrise to the risk of an accident, i.e., harm. A cause in fact, while
related to the ultimate outcome as part of the series of events, need not innately give rise to the
risk of the injury-causing event. For example, the fact that a commuter got out of bed in the
morning is a cause in fact of any accident that the commuter has on the commute to work that
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day. However, there is nothing about getting out of bed that innately creates a risk of an
automobile accident. By contrast, speeding during the commute, while it may never cause an
actual accident, “naturally and probably” gives rise to the risk of an accident and, absent special
circumstances, a reasonable juror could not conclude that a speed-related accident was not, at
least in part, proximately caused by the actions of the speeding driver. Similarly, if adriver runs
ared light, reasonable minds could not differ that it is reasonably foreseeable that doing so could
cause a car accident, even if the chances are dim that it will actually do so. Theissue, at least for
a proximate-cause analysis, is not how often the negligence will result in an injury-causing event,
but whether the increased risk is directly linked to the negligence. Therefore, if a physician
prescribes a medication, reasonable minds could not differ that it is reasonably foreseeable that
doing so could cause the patient to have one of the known reactions to that medication.?

Thus, the real question is whether the doctor took whatever precautions are necessary to
prevent the condition from occurring or to minimize its severity insofar as those precautions are
required by the standard of care. As noted above, plaintiffs argue that there was never a
sufficient diagnostic basis to conclude that Jamar had a seizure disorder and, therefore,
prescribing carbamazepine for him fell outside the standard of care. Plaintiffs also argue that
when prescribing carbamazepine, Watson was required to warn about the signs of an allergic
reaction and the necessity to obtain immediate medical care if any of those signs should occur
and that Watson failed to do so.

Defendants can properly argue that the risk of developing Stevens-Johnson syndrome
when taking carbamazepine is so small that it could be prescribed even in the absence of
conclusive diagnostic evidence of a seizure disorder. Similarly, defendants can properly argue
that the risk is so small that the standard of care did not require discussing the possibility of the
reaction with the patient or directing the patient what to do in the event signs of a reaction
appeared. However, these arguments relate to standard of care, not proximate cause.

Defendants also rely on their experts' testimony regarding the difficulty in determining
the cause of Stevens-Johnson syndrome. For example, defendants argue that one of their experts
testified that Jamar also took Tylenol and Ancef, an antiobiotic, both of which have aso been
associated with Stevens-Johnson syndrome. However, this evidence relates to cause in fact; that
is, defendants are arguing that something other than the carbamazepine could have caused
Jamar’'s Stevens-Johnson syndrome. Because the trial court already determined that the
carbamazepine caused Jamar’'s Stevens-Johnson syndrome and defendants elected not to appeal
that determination, these arguments have no bearing on the instant appeal .

In any event, although defendants identify some testimony indicating that there are other
possible causes of Stevens-Johnson syndrome, defendants’ expert, Dr. Edward Domino, who is
board-certified in clinical pharmacology, indicated that he did not dispute that Jamar developed

3 If, on the other hand, there is debate in the medical community about whether a certain reaction
is linked to the use of the medication, reasonable minds could differ about whether the reaction
was foreseeable.



Stevens-Johnson syndrome as a result of taking carbamazepine or that Jamar’s death resulted
from his developing Stevens-Johnson syndrome. Dr. Domino also stated that “from al the
evidence, it appears that [Jamar’'s development of Stevens-Johnson syndrome] is due to the
[carbamazepine].” Defendants other expert, Dr. Paul Cullis, a neurologist, similarly testified
that he had “no reason to dispute” that Jamar’s taking of carbamazepine caused his development
of Stevens-Johnson syndrome. Thus, regardless of whether it is generally difficult to determine
the cause of Stevens-Johnson syndrome or whether Jamar took other medications that could
cause Stevens-Johnson syndrome, the record does not reveal any real disagreement that it was
Jamar’s taking of the carbamazepine prescribed by Watson that caused him to develop the
syndrome. Because it appears undisputed that Jamar died as a result of Stevens-Johnson
syndrome, which he contracted as a result of taking carbamazepine, and he took the
carbamazepine only because he was directed to do so by Watson, all the evidence supports the
conclusion that Watson’s conduct was a proximate cause of Jamar’s Stevens-Johnson syndrome
and resulting death.

For this reason, we regject defendants' reliance on Domako v Rowe, 184 Mich App 137,
457 NW2d 107 (1990), in which the plaintiff wife developed a vesicovaginal fistula following a
hysterectomy. In that case, the parties disputed whether her injury was the proximate result of
the negligent performance of the hysterectomy or was the proximate “result of [a] fibroid tumor
pressing against the surface of the bladder which in turn caused the depletion of the blood supply
to the affected area of the bladder wall and a consequent weakening and death of the cell
structure on thewall.” Id. at 141. The Domako Court held that summary disposition as to cause
in fact was proper because it was agreed that absent the hysterectomy, whether performed
properly or not, the weakness of the wall would not have developed into a fistula. However, the
plaintiffs did not claim that the surgery was not indicated, only that its performance was
technically deficient and that this technical error, rather than simply the removal of the uterus
itself, triggered the development of the fistula. The defendants argued that the surgery was
performed properly, but the indicated removal of the uterus itself, not any technical error, caused
the fistula. Thus, there was a question of fact whether the aleged negligence, i.e., a technical
error in surgery, was responsible for the fistula. As discussed above, no such dispute exists in
this case about the cause of Jamar’s Stevens-Johnson syndrome. The undisputed facts are that
the reaction was caused by the carbamazepine that Watson prescribed.

Defendants also rely on this Court’s opinion in Dooley v & Joseph Mercy Hosp,
unpublished opinion per curiam of the Court of Appeals, issued July 7, 1998 (Docket No.
198024), in which the majority determined that there was alack of proximate cause in a medical
mal practice case. Although we need not consider it because it is nonbinding, MCR 7.215(C)(1),
we find that there are several important distinctions between Dooley and the present case and do
not believe it stands for the proposition suggested by defendants: that the mere fact that a
reaction is rare vitiates proximate cause.

In Dooley, plaintiff Timothy Dooley suffered from a clotting disorder and was required to
take anticoagulants for the rest of his life. The only two available blood-thinning medications
were heparin and Coumadin. Timothy had twice been on heparin as an inpatient and took
Coumadin as an outpatient and suffered no significant ill effects from either drug. When
hospitalized for a third time, he was again switched from Coumadin to heparin during his in-
patient stay. This time, however, he suffered an adrenal hemorrhage as a reaction to the heparin
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and lost adrenal function asaresult. Defendants note that the Dooley opinion refersto the risk of
adrenal hemorrhage as “rare” and suggest that this was why the Dooley majority concluded there
was no proximate cause. This is inaccurate. The central point in Dooley’s proximate-cause
analysis was that there was absolutely no difference in the risk of suffering an adrena
hemorrhage resulting from taking either Coumadin or heparin. Thus, while it was clear that
Timothy’s adrenal hemorrhage was caused by his taking a blood thinner, there was no evidence
that it was connected to the change from Coumadin to heparin. The reaction was just as likely to
have occured if no change in medication had taken place. Thus, the plaintiffs failed to provide
any evidence that the defendants could have foreseen that the change from Coumadin to heparin
could result in an adrenal hemorrhage. By contrast, in the instant case, the risk of Stevens-
Johnson syndrome was a direct result of the allegedly improper prescription of carbamazepine
and the increased risk from not seeking immediate medical intervention in the event of
experiencing side effects was a direct result of the alleged failure by Watson to properly counsel
Jamar about side effects. Moreover, unlike the physician in Dooley, Watson did not make a
decision resulting in a change from one drug to another, either of which bore the same risk, but
made a decision between prescribing adrug that carried the risk and not prescribing it.

The proximate-cause analysis relevant to each of plaintiffs’ theories of liability is not,
however, identical. As noted above, plaintiffs have argued two distinct theories. First, that
Watson failed to advise Jamar of the warning signs of Stevens-Johnson syndrome and what
action to take should those warning signs occur. For this theory, the link between the alleged
violation of the standard of care and the injury is direct, and we do not believe a reasonable juror
could conclude otherwise. Indeed, one could fairly say that under this theory the issues of cause
in fact and proximate cause collapse and are essentially indistinguishable. The allegation is that
Watson failed to warn of exactly the condition that occurred and failed to advise how to address
the exact condition that occurred.

Plaintiffs’ other theory is that Watson negligently diagnosed a seizure disorder and that,
as a result of that misdiagnosis, Jamar was given carbamazepine, a side effect of which led to
Jamar’ s death. In the context of this theory, cause in fact and proximate cause do not completely
collapse into each other because the alleged negligence does not necessarily cause injury; the
prescribing of the medication constitutes an intermediate step without which the aleged
misdiagnosis does not cause injury. Further, this intermediate step, i.e., prescribing the
medication, is not alleged to be negligent in and of itself. Indeed, it appears to be undisputed that
the prescription of carbamazepine for a seizure disorder is well within the standard of care,
except perhaps in special circumstances involving a particular patient, and no such claim is made
here. Rather, plaintiffs allege that Watson lacked sufficient diagnostic information to diagnose a
seizure disorder and that, as a result of that negligent diagnosis, he prescribed a medication and
Jamar had a rare and fatal reaction to that medication. We recognize that as the number of
intermediate steps increase, and as those steps grow more attenuated from the final risk-creating
event, proximate cause becomes more and more tenuous. There are cases in which that
relationship is sufficiently distant that a court may properly hold that a reasonable juror could not
find a proximate-cause relationship between the aleged negligence and the injury. And of
course, in most cases, proximate cause will remain a question for the jury because reasonable
minds may differ.



In this case, however, we conclude that the trial court properly concluded that a
reasonable juror could not find a failure of proximate cause under the misdiagnosis theory, just
as we concluded in the context of the failure-to-advise theory. We so conclude because the
direct undisputed cause of death was the prescribing of a drug, by Watson, which was a standard
treatment in the face of aseizure diagnosis. The diagnosis was not merely an event in a chain of
events that eventually led to the prescription; it was the final and apparently sole reason the
medication was prescribed. Whileit iswell recognized that an event need not be the sole or final
cause of an injury to be a proximate cause of the injury, in this case, the alleged misdiagnosis
was the sole cause and, if not the final cause of the injury, the final cause of the injury-causing
prescription. In these circumstances, summary disposition on causation was appropriate. We do
not see how a reasonable juror could conclude that an allegedly negligent diagnosis that was the
sole cause for prescribing the injury-causing medication was not a proximate cause of the injury.

V. CONCLUSION

Because there was no dispute about causation in fact, no material dispute of fact, and
reasonable jurors could not find a lack of proximate cause on the basis of these facts, we
conclude that the trial court properly determined the issue of proximate causation as a matter of
law. Paddock, 225 Mich App at 537. Furthermore, because the evidence is undisputed that,
although Stevens-Johnson syndrome is rare, it is well known that it can occur from taking
carbamazepine, and in this case did so occur, the trial court properly decided, as a matter of law,
that Watson's alleged lack of giving advice regarding signs of a reaction was a proximate cause
of Jamar’'s development of Stevens-Johnson syndrome. Finaly, because the sole reason the
medication was given was because of a diagnosis that plaintiffs assert was negligent and
erroneous, the trial court properly decided, as a matter of law, that the alegedly negligent
misdiagnosis was a proximate cause of Jamar’ s development of the syndrome.

Although this forecloses causation arguments at trial, it does not mean that the rarity of
this reaction to carbamazepine and the difficulty in determining which patients will suffer such
reactionsisirrelevant. It remains relevant to the issue of standard of care, and at trial defendants
may present proofs and argument that these factors militate in favor of afinding that Watson did
not violate the standard of care.

Affirmed.
/s/ Douglas B. Shapiro
/s/ Jane M. Beckering



