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PeER CURIAM.

Defendant appeals as of right his jury trial convictions of two counts of first-degree
criminal sexual conduct (CSC) involving a victim under the age of 13, MCL 750.520b(1)(a),
three counts of first-degree CSC involving the use of a weapon, MCL 750.520b(1)(e), and
possession of a firearm during the commission of a felony, MCL 750.227b. When defendant
first appealed to this Court, he argued that the trial court erred in permitting Dr. Vincent Palusci
and Rodney Wolfarth to testify by way of two-way, interactive video technology. Specifically,
defendant argued that the testimony violated his constitutional right of confrontation and was not
properly admitted under any state statute or court rule. Retaining jurisdiction, we remanded for
the trial court to determine whether permitting the video procedure was necessary to further an
important public policy or state interest. People v Buie, 285 Mich App 401, 418; 775 NW2d 817
(2009). Our Supreme Court denied defendant leave to appeal, but instructed the trial court to
also “make findings regarding good cause and consent pursuant to MCR 6.006(C)” on remand.
People v Buie, 485 Mich 1105, 1106 (2010). Following an evidentiary hearing, the trial court
issued an opinion and order holding that there was no error in permitting the video procedure
because it furthered several state interests or public policies and defendant consented to the
procedure. We disagree with the trial court’s holding. Because permitting the video procedure
cannot be deemed harmless error, we must vacate defendant’ s convictions and sentence.

Defendant was convicted of sexually assaulting BS and minors LS, age 13, and DS, age
9. According to the testimony at trial, on June 27, 2001, defendant held BS at gunpoint in a
closet, penetrated her vagina with his penis, and attempted to penetrate her anally. Defendant
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subsequently penetrated LS's vagina with his penis and attempted to penetrate her anally. He
then penetrated DS's vagina with his penis. At trial, BS identified defendant as the man who
assaulted her, LS, and DS. She testified that she had never seen him before the night of the
assaults and had not seen him since that night. LS and DS were unable to identify the man who
assaulted them.

Dr. Palusci examined LS and DS within hours of the assaults, Wolfarth conducted DNA
testing on the swabs collected by Dr. Palusci, as well as other evidence, and both testified
regarding their findings. Aswe detailed in our earlier opinion:

Dr. Vincent Palusci examined LS and DS approximately six hours after
the assaults. Dr. Palusci testified that his findings “were indicative of sexual
conduct of direct trauma to the genitals, and in the case of [LS], also her anus,
which were not explainable in any other manner than the histories provided” by
the girls. Christine Dunnick, a forensic nurse, examined BS after the assaults and
found a “half a centimeter perianal tear, which is near the ana opening,”
consistent with the history provided by BS. Dr. Palusci and nurse Dunnick
collected evidence, including vaginal and rectal swabs, during the examinations
and placed the evidence in rape kits. The kits were then sealed and released to the
appropriate law enforcement agencies.

The trial court designated Rodney Wolfarth as an expert in the area of
DNA analysis. Wolfarth conducted DNA testing on the swabs in the rape kits and
the nightgown worn by LS during the assaults, as well as a fitted sheet, a
pillowcase, and cigarette butts found at the scene. Wolfarth testified that he found
sperm cells in the vaginal and rectal swabs taken from LS. When he tested the
sperm cells from the rectal swab, “it was consistent with a mixture and the
mixture was consistent with [LS] and an unknown semen donor, designated as
Donor 1.” Wolfarth found the same mixture on the nightgown and found DNA
from Donor 1 on the fitted sheet, pillowcase, and cigarette butts. Wolfarth was
unable to identify a match for the DNA at that time, but stated that once DNA
testing is completed, the “probative DNA result is entered into what is a DNA
data bank called CODIS, which stands for Combined DNA Indexing System.”
The data are stored to allow for comparisons to convicted felons profiles at a
later date. When a match is made between a DNA sample and a known profile, it
isreferred to as a CODI S hit.

At trial, prosecution witness LB testified that defendant sexually assaulted
her in 2004, when she was 13 years old. LB told her sister that defendant had
assaulted her and, shortly thereafter, the incident was reported to the police. DNA
analysts subsequently determined that defendant’'s DNA matched sperm cells
from LB’s vagina swab and underwear. The results of the DNA testing were
entered into CODIS.

On February 1, 2005, a CODIS hit occurred when the system matched
defendant’s DNA to the DNA samples taken in this case. Thereafter, a search
warrant to conduct a buccal swab for defendant’s DNA was obtained. Defendant
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was initially uncooperative, but eventually consented to the swab. Joel Schultze,
who was designated by the trial court as an expert in DNA analysis, testified that
the DNA sample was tested and compared to Wolfarth’s previous findings.
According to Schultze, the DNA material on the nightgown, pillowcase, fitted
sheet, and cigarette butts were consistent with defendant’s DNA. In addition, the
rectal swab taken from LS was consistent with a mixture of LS and defendant at
10 of 13 locations. Defendant’s DNA was not found on any of the swabs taken
from DS, but Schultze explained that even if penetration occurs, “if there's no
gjaculation, the male DNA is not going to be there.” [Buie, 285 Mich App at 404-
406.]

The trial court permitted Dr. Palusci and Wolfarth to testify by way of two-way,
interactive video technology. Before the first witness testified, defense counsel stated: “[M]y
client has—wanted to question the veracity of these proceedings, so I'll leave that to the Court’s
discretion.”

Following his jury trial, defendant was convicted as previously stated. He then appealed
his convictions and sentence in this Court, arguing that Dr. Palusci’s and Wolfarth’s video
testimony violated his constitutional right of confrontation and was not properly admitted under
any state statute or court rule. We adopted the test articulated in Maryland v Craig, 497 US 836;
110 S Ct 3157; 111 L Ed 2d 666 (1990), to determine whether a trial court infringes on a
defendant’s right of confrontation when it allows witness testimony to be taken by way of two-
way, interactive video technology. Buie, 285 Mich App at 415. We held that a “trial court must
hear evidence and make case-specific findings that the procedure is necessary to further a public
policy or state interest important enough to outweigh the defendant’s constitutional right of
confrontation and that it preserves all the other elements of the Confrontation Clause.” Id.
Additionally, we held that “[p]ursuant to the plain language of MCR 6.006(C)(2), a trial court
may take witness testimony by two-way, interactive video technology if: (1) the defendant is
either present in the courtroom or has waived the right to be present, (2) there is a showing of
good cause, and (3) the parties consent.” 1d. at 417. Based on the record before us at the time,
we could not determine that there was a showing of good cause or that defendant consented. 1d.
We remanded the case, ordering the tria court to determine whether permitting the video
procedure was necessary to further an important public policy or state interest. Id. at 418.
Defendant subsequently filed an application for leave to appea in the Supreme Court. The
Supreme Court denied the application, but instructed the trial court to also “make findings
regarding good cause and consent pursuant to MCR 6.006(C).” Buie, 485 Mich at 1106.

On remand, the trial court held an evidentiary hearing. The parties stipulated that at the
time of trial, Dr. Palusci worked at Wayne State University in Detroit, Michigan and Wolfarth
worked at the Virginia State Crime Lab in the western part of Virginia. Although it would have
been inconvenient, both witnesses would have testified in person if video-conferencing had not
been available.

The prosecutor assigned to this case at the time of trial testified that although he and
defense counsel discussed the use of the video technology, he could not recall the specifics of
their discussions. He recalled informing defense counsel that testifying in person would be
inconvenient for Dr. Palusci and Wolfarth. He also recaled defense counsel stating that she
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believed Dr. Palusci’ s testimony would be damaging to the defense and wanted the testimony to
be “done with as quickly as possible.” The prosecutor testified that he would never arrange for a
witness to testify by way of video technology without first obtaining a stipulation from defense
counsel. Defendant was not included in the prosecutor’ s discussions with defense counsel.

Defendant’ s trial counsel testified that she discussed the use of the video technology with
the prosecutor and the trial court in chambers before trial. She testified that this case had
proceeded very slowly for a number of reasons. She understood that it would be problematic and
time consuming for Dr. Palusci and Wolfarth to testify in person, although not impossible, and
agreed with the prosecutor that utilizing the technology “would be the best way to have these
individuals testify without subjecting them to being here physically.” Defense counsel testified
that because of the nature of the witnesses testimony, and her ability to cross-examine them
effectively by way of the technology available, she had no reason to object to its use.

Defense counsal further testified that she discussed the video technology with defendant
before the witnesses testified, despite the fact that he had been uncooperative with her and the
proceedings in general. According to defense counsel, athough she did not personally object to
the use of the technology, defendant “objected to everything.” Whenever he objected to
something, she placed an objection on the record on his behalf, and she specifically “made a
statement on the record indicating [his] disdain for the two individuals testifying via video.”
When asked whether her statement at trial that her client “wanted to question the veracity of
these proceedings’ was an expression of defendant’s objection to the use of the technology, she
testified: “Absolutely.” She explained that defendant “had a problem with every piece of this
case.” She did not believe that he had a problem with the technology in particular, but that he
“just had a problem with the fact that he was on tria for raping two little girls,” athough she
could not “get into hismind.”

Defendant testified that defense counsel informed him of the video testimony
immediately before it took place. Defendant told counsel that it “didn’t feel right” to have
witnesses testify from outside of the courtroom and requested that she object. In response to his
request, counsel made the statement regarding defendant questioning the veracity of the
proceedings.

After the evidentiary hearing, the trial court issued a written opinion and order holding
that there was no error in permitting the witnesses' video testimony. The court held that there
were “state interests or public policies’ justifying the use of the video technology in this case.
Additionally, the court held that there was good cause for utilizing the technology and that
“defendant ultimately consented to the video testimony” under MCR 6.006(C). The court
explained that defense counsel had consented to the use of the technology before trial, that when
counsel stated that her client “wanted to question the veracity of these proceedings, so I'll leave
that to the Court’s discretion,” defendant was actually agreeing—through counsel—to the use of
the technology, and that defendant’s “intent was to object to the proceedings in general because
he didliked being prosecuted.”

Having retained jurisdiction, this case is now before us to review the trial court’s findings
on remand and the record as supplemented.



On appeal, defendant argues that the trial court erred in permitting Dr. Palusci and
Wolfarth to testify by way of the two-way, interactive video technology. According to
defendant, the testimony violated his constitutional right of confrontation and was not properly
admitted under any state statute or court rule. As we stated in our earlier opinion, because
defendant failed to object to the use of the video technology on the grounds he raises on appeal,
the issue is unpreserved. Buie, 285 Mich App at 407, citing People v McPherson, 263 Mich App
124, 137; 687 NW2d 370 (2004). Therefore, our review isfor plain error. See People v Carines,
460 Mich 750, 763-764; 597 NW2d 130 (1999).

To avoid forfeiture under the plain error rule, three requirements must be met: 1)
error must have occurred, 2) the error was plain, i.e., clear or obvious, 3) and the
plain error affected substantial rights. The third requirement generally requires a
showing of prejudice, i.e., that the error affected the outcome of the lower court
proceedings. . . . Reversal is warranted only when the plain, forfeited error
resulted in the conviction of an actually innocent defendant or when an error
“‘serioudly affected the fairness, integrity or public reputation of judicia
proceedings independent of the defendant’s innocence.” [Id. at 763 (citations
omitted).]

We review the trial court’s factual findings on remand for clear error, People v Sexton
(After Remand), 461 Mich 746, 752; 609 NW2d 822 (2000), and its findings on questions of
constitutional law de novo, People v Bryant, 483 Mich 132, 138; 768 NW2d 65 (2009). To the
extent the court engaged in interpretation of MCR 6.006(C), our review is de novo. See
Wilcoxon v Wayne Co Neighborhood Legal Servs, 252 Mich App 549, 553; 652 NW2d 851
(2002).

In our earlier opinion, we adopted the test articulated in Craig, 497 US 836, to determine
whether a defendant’s constitutional right of confrontation is infringed when testimony is
permitted to be taken by way of two-way, interactive video technology. Buie, 285 Mich App at
415. Pursuant to the two-prong Craig test, we held that a trial court must hear evidence and
make case-specific findings that the use of such technology is necessary to further a public
policy or state interest important enough to outweigh the defendant’s right of confrontation and
that it preserves all of the other elements of the Confrontation Clause. 1d. On remand, the trial
court held that, given the nature of the witnesses' testimony, the size of the screen on which the
witnesses appeared, and the parties ability to effectively question the witnesses, there were
“state interests or public policies’ justifying the use of the video technology in this case,
specifically cost savings, efficiency, the convenience of the witnesses, and avoiding delay.

Defendant argues that the trial court erred in concluding that there were public policies or
state interests at issue that were important enough to outweigh his constitutional right of
confrontation. The prosecution does not refute this argument. In its proposed findings of fact,
filed after the evidentiary hearing on remand, the prosecution conceded that it “presented no
specific state interest invoked for having Dr. Palusci and Mr. Wolfarth testify via video rather
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than in person. Rather, it was done for convenience, but only after an agreement was reached
with defense counsel . .. .” Inits supplemental brief on appeal, the prosecution again conceded
that it did not present “a ‘public policy or state interest’” in having [the withesses] testify by
video.” It further stated: “The trial court’s findings of fact after the hearing on remand identified
the cost and expense as important public policies and state interests. . . . We are not arguing that
those interests override a true constitutional mandate.. . . ."*

Additionally, we note that the trial court failed to separate the two prongs of the Craig
test in reaching its conclusion. At both the evidentiary hearing on remand and in its written
opinion and order, the court emphasized the parties ability to question the witnesses and the
jury’s ability to see and hear the witnesses on the video screen. In doing so, the court addressed
the second prong of the Craig test, which is that the video technology utilized adequately
protected the elements of the Confrontation Clause other than the element of physical presence,
i.e., the oath, cross-examination, and the ability of the trier of fact to view the demeanor of the
witness. See Buie, 285 Mich App at 408, 415. Importantly, however, the trial court did not
explain how the particular interests it cited, i.e., cost savings, efficiency, the convenience of the
witnesses, and avoiding delay, constituted public policies or state interests important enough to
outweigh defendant’s right to confrontation under the first prong of the Craig test. As we
described in our earlier opinion, this Court has held that the right to confrontation must, under
certain circumstances, give way to important interests such as protecting a victim witness from
being traumatized. See, e.g., People v Pesquera, 244 Mich App 305, 312-313; 625 NwW2d 407
(2001), and People v Burton, 219 Mich App 278, 289; 556 NW2d 201 (1996). Here, the tria
court failed to articulate how the interests it cited were equally important.

Considering that neither party appears to agree with the trial court’s conclusion on this
issue, and the court’s failure to properly address the first prong of the Craig test in reaching its
conclusion, we decline to hold that there was a public policy or state interest at issue in this case
important enough to outweigh defendant’ s right of confrontation.

v

Aside from finding a public policy or state interest important enough to outweigh a
defendant’s constitutional right to confrontation, a trial court may utilize two-way, interactive
video technology to take trial testimony under MCR 6.006(C).? Pursuant to the plain language

! Alternatively, the prosecution argued that the interests cited by the trial court constituted “good
cause” for permitting video testimony under MCR 6.006(C).

2 MCR 6.006(C) provides, in relevant part:

Aslong as the defendant is either present in the courtroom or has waived the right
to be present, upon a showing of good cause, district and circuit courts may use
two-way interactive video technology to take testimony from a person at another
location in the following proceedings:



of the court rule, a court may take trial testimony by way of such technology “if: (1) the
defendant is either present in the courtroom or has waived the right to be present, (2) there isa
showing of good cause, and (3) the parties consent.” Buie, 285 Mich App at 417. Based on the
record before us when we issued our earlier opinion, we could not determine that there was a
showing of good cause or that defendant consented to the use of the video technology in this
case. Id. Pursuant to the Supreme Court’s order, the trial court considered the issue on remand.
The trial court held that good cause to utilize the video technology existed and that defendant
consented to its use through counsel.

Even if good cause could be established in this case, we disagree with the trial court on
the issue of consent. In our earlier opinion, we noted the rule articulated in People v Lawson,
124 Mich App 371; 335 NW2d 43 (1983), that the “integral elements of the Confrontation
Clause, including seeing the witness's demeanor, ‘ must be personally waived by the defendant.’”
Buie, 285 Mich App at 418, citing and quoting Lawson, 124 Mich App at 376. Because the
Lawson Court ultimately held that the error in the case was harmless, the personal waiver rule
articulated by that panel is dictum and is, therefore, not binding. As the prosecution points out, a
majority of the federal courts of appeals and state courts that have considered whether defense
counsel may waive a defendant’ s constitutional right of confrontation have held that counsel may
waive the defendant’s right. See People v Campbell, 208 11l 2d 203, 212-217; 802 NE2d 1205
(2003), and the cases cited therein. It is crucial to note, however, that the courts that have
reviewed this issue have overwhelmingly held that defense counsel may only waive a
defendant’s right of confrontation if the waiver is a legitimate tria tactic or strategy and the
defendant does not object to the decision. Seeid. We find the reasoning of the majority of the
federal and state courts that have reviewed thisissue to be persuasive.®

Additionally, aside from the constitutional right of confrontation implicated in this case,
MCR 6.006(C) does not permit defense counsel to consent to the use of two-way, interactive
video technology where a defendant objects to the procedure. MCR 6.006(C)(2) provides that a
court may take trial testimony by way of such technology “with the consent of the parties.”
MCR 6.003(1) indicates that the term “[p]arty,” as used in MCR 6.006, “includes the lawyer
representing the party.” Thus, the term “parties” in MCR 6.006(C)(2) encompasses both the
lawyer and the client that the lawyer represents. While it may be permissible for a lawyer to
consent to the use of two-way, interactive video technology on behalf of his or her client, we

* k% %

(2) with the consent of the parties, trials. A party who does not consent to the use
of two-way interactive video technology to take testimony from a person at trial
shall not be required to articulate any reason for not consenting.

% We note that in stating that “the more integral rights of the confrontation clause must be
personally waived by the defendant,” Lawson, 124 Mich App at 376, the Lawson Court relied on
Brookhart v Janis, 384 US 1; 86 S Ct 1245; 16 L Ed 2d 314 (1966), which held that defense
counsel may not “waive his client’s constitutional right to plead not guilty and have a trial in
which he can confront and cross-examine the witnesses against him” over the defendant’s
expressed desire to the contrary. Seeid. at 7-8.



cannot interpret MCR 6.006(C)(2) to mean that the lawyer may consent to the use of such
technology over the express objection of the client.

In this case, the trial court held that defendant consented to the video procedure through
counsel. Indeed, defense counsel testified at the evidentiary hearing on remand that she initially
agreed to the use of the technology, she had no reason to object to its use, and she never
personally objected. But counsel further testified that defendant expressed disagreement with the
use of the technology and requested that she object, and that her statement at trial that her client
“wanted to question the veracity of these proceedings, so I'll leave that to the Court’ s discretion,”
was “[a]bsolutely” an expression of defendant’s objection to the use of the technology. Defense
counsel later explained that she believed defendant asked her to object, not because he had a
problem with the technology in particular, but because he had a problem with being on tria in
general. We note, however, as did defense counsel herself, that this was merely counsel’s
opinion regarding the reason for defendant’s objection, as she could not “get into his mind.”
Defendant testified at the evidentiary hearing that he asked defense counsel to object to the use
of the video technology because it “didn’t feel right” to have witnesses testify from outside of the
courtroom. Moreover, MCR 6.006(C)(2) specifically states that “[a] party who does not consent
to the use of two-way interactive video technology to take testimony from a person at trial shall
not be required to articulate any reason for not consenting.”

Given the testimony of both defendant and defense counsel at the evidentiary hearing on
remand, we cannot conclude that defendant consented to the video procedure through counsel.
To the contrary, defendant objected to the use of the technology and had counsel place his
objection on the record. Because defendant expressly objected to the use of the technology,
defense counsel’s agreement with its use does not qualify as a walver of defendant’s
constitutional right to confrontation or as consent under MCR 6.006(C)(2). Accordingly, we
hold that the trial court plainly erred in permitting Dr. Palusci and Wolfarth to testify by way of
two-way, interactive video technology at trial.

Vv

Finally, we must determine whether the trial court’s error in permitting Dr. Palusci’s and
Wolfarth’s video testimony warrants reversal. Reversal is warranted when plain, forfeited error
resulted in the conviction of an actually innocent defendant or “seriously affected the fairness,
integrity or public reputation of judicial proceedings independent of the defendant’s innocence.”
Carines, 460 Mich at 763 (quotation marks and citation omitted). This requirement “generally
requires a showing of prejudice, i.e., that the error affected the outcome of the lower court
proceedings.” Id.

Dr. Palusci testified that he swabbed the minor victims for DNA evidence. Wolfarth
testified that he conducted the initial DNA testing on the swabs collected by Dr. Palusci and
other pieces of evidence collected from the scene to establish the presence of “Donor 1S’ DNA.
Wolfarth explained that when he tested the sperm cells from LS's rectal swab, it was consistent
with a mixture of LS s DNA and the DNA of an unknown semen donor, designated as Donor 1.
Wolfarth also found DNA from Donor 1 on some of the other evidence collected from the scene.
We find that without this foundational testimony, the prosecution could not have established a
chain of custody, explained the CODIS hit that occurred when the system matched defendant’s
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DNA to Donor 1's DNA, or presented Schultze's testimony comparing defendant’s DNA to
Wolfarth’'s findings. Schultze explained that defendant’s DNA was consistent with the DNA
previously designated by Wolfarth as Donor 1’s DNA.

Although BS identified defendant as the man who assaulted her, LS, and DS, she testified
that she had never seen defendant before the night of the assaults and had not seen him since that
night. LS and DS were unable to identify the man who assaulted them. Thus, the testimony of
Dr. Palusci and Wolfarth, which was foundational to Schultze's testimony linking defendant to
the assault on LS and the scene of the crime, was highly relevant to establishing the essential
element of identity in this case. Considering the importance of the challenged testimony, we
must conclude that the trial court’s error in utilizing the video technology at issue “seriously
affect[ed] the fairness, integrity, or public reputation of judicia proceedings independent of the
defendant’ sinnocence,” id., and, therefore, warrants reversal.

We vacate defendant’ s convictions and sentence.

/sl Jane M. Beckering
/s Michael J. Kelly



