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PER CURIAM.

Paintiff gppeds as of right the circuit court order granting defendant's motion for summary
disposition pursuant to MCR 2.116(C)(10). We reverse.

Paintiff began working on defendant's assembly line on February 28, 1988. Approximately three
months later, she clamed it was impossible to continue working a that position because of carpa tunnd
syndrome. She applied for and received benefits under defendant's salary continuation program, which is
established by her collective bargaining agreement. Under the program, employees receive sixty percent of
their base wages for "long-term illnesses, not to exceed fifty-two consecutive weeks" According to an
affidavit filed by defendant, union employees who cannot return to active employment at the conclusion of
fifty-two consecutive weeks of paid leave are terminated pursuant to Article VIII, section 5(1) of the
collective bargaining agreement. The affidavit dso indicated that from January 6, 1986 through September,
1990, "dl Mazda Union employees were terminated who failed to return to work within 3 consecutive
working days after expiration of aleave of absence or 52 week sdary continuation period.”

Plaintiff dso filed a clam for worker’s compensation benefits on September 14, 1988. Defendant



disputed the claim, and on May 24, 1991, the worker’s compensation magistrate determined that plaintiff
was disabled due to awork related injury from June 7, 1988 to February 13, 1989. This decison was
affirmed by the worker's compensation gppellate commisson. This Court and the Michigan Supreme
Court denied plaintiff's applications for leave to appea. Roberts v Autoalliance Int'l, unpublished order
of the Court of Appeds, issued January 25, 1994 (Docket No. 167866); Roberts v Mazda Motor
Manufacturing Corp, 446 Mich 876 (1994).

Plaintiff concedes that she remained unable to work until February, 1989, but asserts that she was
capable of working within certain restrictions after that time. In Augugt, 1989, plaintiff's employment was
terminated pursuant to the provisons in the collective bargaining agreement because plaintiff did not return
to work within three days after the expiration of her digibility for the sdary continuation program.
According to plaintiff, The reason she did not return to work before the expiration of the slary continuation
program was because defendant discriminated againgt her and did not offer her work within her
redrictions.

Paintiff filed this action in Wayne County circuit court on October 16, 1990. Although the action
origindly contained three counts, only the digpogtion of Count I, "Worker's Compensation Discrimination
MCLA 418.301(11)" is a issue! Plaintiff aleged that defendant "terminated Plaintiff as a result of her
assartion of a work-related medica condition” and "[i]n the dternative, Defendant|] discriminated againgt
Faintiff by faling or refusng to offer her work within her redtrictions, whereas other persons without a
work-related condition were accommodated at the plant.”

Defendant's motion for summary digpostion asserted severd bases for dismissng plantiff's
complaint. It is not clear from the trid court's statements at the hearing on the motion which of the
arguments the court found persuasive. Having consdered each of the arguments as discussed below, we
conclude that none of them entitled defendant to judgment as a matter of law.

Fird, defendant argued that plaintiff's Count | is defective because it dates that defendant
discriminated againgt her as a result of "her assertion of a work related medica condition”, rather than
because she filed a worker’s compensation claim.  Although we agree with defendant that only the latter is
protected under MCL 418.301(11); MSA 17.237(301), and the complaint could have been drafted more
clearly, we are not persuaded that the imprecise drafting entitles defendant to judgment as a matter of law.

Second, defendant argued that plaintiff was bound by her deposition testimony that she did not
know of any job that she could perform.? The importance of this tesimony to defendant seemsto be that if
plantiff was incgpable of performing in any postion, then defendant's failure to offer her work was not
wrongful. However, plaintiff's tesimony was not that she was unable to perform any job, but rather that at
the time of her depogition she was not aware of positions within the company that were consistent with her
regrictions:

Q. What jobs does Mazda have today that you could perform?



A. | dont redly know, but | am sureif they tried hard enough maybe they could find something.

* * %

Q. What job, if any comes to mind, that you think that maybe you could perform if you had an
opportunity to do it?

A. Perhaps delivering messages. That is off the top of my head. | can't, you know, maybe --
likel sad, thereis nothing wrong with my legs.

Q. Any other job?

A. Right now thinking | can't think of any, but | am sure there must be something.

Pantiff later stated in an affidavit that she was cgpable of performing certain jobs that she identified as
being consstent with her redtrictions. Defendant correctly sets forth the genera rule that a party may not
create factua issues by contradicting deposition testimony. Downer v Detroit Receiving Hosp, 191
Mich App 232, 234; 477 NW2d 146 (1991). However, the difference in plaintiff's satements is not a
contradiction, but rather reflects an increased knowledge of positions within the company as a result of
discovery.

Third, defendant argued that plaintiff was judicidly estopped from asserting that she was able to
return to work. As set forth by defendant in its brief in support of the motion for summary disposition,
under the doctrine of judicid estoppe, "a party who has successfully and unequivocaly asserted a
pogition in a prior proceeding is estopped from assarting an inconsstent pogition in a subsequent
proceeding.” Lichon v American Universal Ins Co, 435 Mich 408, 416; 459 NW2d 288 (1990)
(emphasis added). Defendant seeks to gpply this doctrine with regard to plaintiff's pleadings in the
worker’s compensation action in which she pleaded that she was permanently disabled.

Judicid estoppel does not preclude plaintiff from asserting that she was able to return to work
from February to August, 1989, because she was not successful in arguing that she was disabled during
this period. With respect to plaintiff’s capability of working, the time period thet is rdevant in thislitigation
isfrom February 1989, when plaintiff contends she was able to return to work, to August 1989, when her
unemployment was terminated. Although plaintiff asserted she was disabled during that period in the
worker's compensation action, the worker's compensation magistrate determined that plaintiff was
disabled only from June 7, 1988 to February 13, 1989. Thus, to the extent that plaintiff argued that she
was disabled after February, 1989 in the worker's compensation action, she was not successful.
Because judicid estoppd applies when a party has successfully asserted a position in a prior proceeding,
and plaintiff was not successful with respect to the relevant time period, defendant was not entitled to
summary digpogition on the bass of judicia estoppd.

Fourth, defendant argued that plaintiff's complaint must be dismissed because she faled to
mitigate her aleged damages. The cases cited by defendant, Sangster v United Airlines, Inc, 633 F 2d



864 (CA 9, 1980) and Sdlers v Delgado College, 902 F 2d 1189 (CA 5, 1990), do not support its
argument. In each casg, the plaintiff's economic damages in a Title VII action were limited because the
plantiff did not seek other employment. Neither case suggests that a falure to mitigate damages
precludes dl relief. We are not persuaded that defendant is entitled to summary disposition because

plantiff dlegedly did not mitigete her damages.

Because none of the arguments raised by defendant demonstrated that it was entitled to judgment
as amdter of law, the order granting its motion for summary disposition is reversed.

Reversed.

/9 Maureen Pulte Reilly
/s Dondd E. Shelton

! Paintiffs complaint aso contained counts labeed “Handicgp Discrimination” and “Handicap
Discrimingtion — Federal Rehabilitation Act of 1973.” Defendant removed the case to federd didtrict
court. All counts were dismissed in ajudgment entered March 25, 1992. The Sixth Circuit affirmed the
dismissal of Counts Il and 11, but reversed the summary judgment entered on Count |. The federd
district court remanded the case to the Wayne County Circuit Court.

? Defendant dso argued that plaintiff stated in her deposition that she did not know whether defendant
treated workers with work-relaed injuries in a discriminatory fashion. That statement is not contained
in the excerpts of plaintiff’s deposdtion submitted to this Court. In any event, assuming that plaintiff
made the statement, it would not have entitted defendant to judgment as a metter of law. Her
uncertainty does not mean that the issue should not be submitted to ajury.



