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Faintiff inmate appeds as of right from the circuit court’s order granting summary disposition in
favor of defendant. The order dismissed plaintiff’'s 42 USC 1983 action seeking injunctive relief and
money damages to compensate plaintiff for dleged violaions of his right to have out-of-cell exercise
time. We affirm.

This Court reviews de novo a trid court’s determination concerning a motion for summary
dispogtion. A motion for summary disposition under MCR 2.116(C)(8) tests the lega basis of the
complaint. Radtke v Everett, 442 Mich 368, 374, 501 NW2d 155 (1993). Taking the factua
dlegations of the complaint as true, the motion should be granted only when the clam is so dearly
unenforcesable as a matter of law that no factua development could possibly justify recovery. Wade v
Dep't of Corrections, 439 Mich 158, 162-163; 483 NW2d 26 (1992).

Paintiff was given a mgor misconduct ticket and housed in punitive segregetion. Department of
Corrections policy holds that inmates who have received a mgor misconduct ticket are subject to
sanctions which include being placed in toplock. Policy aso holds that prisoners placed in toplock are
redricted to their own cells and are not autométicaly entitled to out-of-cdl exercise time. Fantiff's
argument that he should have been alowed out- of-cell exercise timefails since the rules dearly state that
inmates confined in punitive segregation “shall be provided such exercise only after being confined to
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punitive segregation for more than 30 consecutive days...”. PD-04.05.120(A). Plaintiff does not argue
that he did not receive the mgor misconduct ticket or that he was not confined in punitive segregetion.
Therefore, the Department violated no rules when depriving plaintiff of out-of-cel exercise while being
held in punitive segregation, and summary disposition was proper.

Haintiff’s daim that denying him out-of-cdl exercise time violates the Eighth Amendment is not
preserved for gppea because it was not raised at the trid court level, and would not have been decisive
to the outcome of plaintiff’s case had it been raised. Paintiff did not dlege that he was totaly deprived
of exercise time, only for the thirty days of his discipline. See Patterson v Mintzes, 71 F2d 284, 289
(CA 6, 1983). Consequently, plaintiff’s Eighth Amendment claim falls.

Affirmed.
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