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PER CURIAM.

Faintiff gopeds as of right from an order granting summary digposition in favor of defendants
pursuant to MCR 2.116(C)(10) in this breach of contract action. We affirm in part, reverse in part and
remand for further proceedings.

Maintiff and defendants entered into a fifteen year commercia lease agreement for space in
plaintiff’s shopping mall. The lease provided that defendants would pay as additiond rent aminimum of
$1,137.50 up to a maximum of $1,625 per year towards plaintiff’s total cost of operating the commons
aress of the mal (CAM charges) during the initid term. However, if defendants exercised their renewa
option, the lease provided that they would pay plaintiff a proportionate share of plaintiff’s totd CAM
expenses. The lease further provided that plaintiff “shal” notify defendants of their proportionate share
of the prior year's actud CAM charges and the estimated CAM charges for the current lease year “on
or before’ June 1 of each year of the lease period. After failing to notify defendants of any additiona
charges due from them and accepting annuad paymentsin the amount of the $1,625 defendants had paid
during the initid lease, plaintiff sent defendants a notice on July 21, 1992, requesting thet they pay CAM
charges for 1990 through 1992 pursuant to the renewa clause. Subsequently, plaintiff sent severd
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other statements demanding that defendants pay CAM charges for other years -- one which revised the
1991 CAM charges upward and three for the years 1993, 1994, and 1995, respectively. When

defendants refused to pay the charges, plaintiff brought suit. Defendants moved for summary dispostion
pursuant to MCR 2.116(C)(8), asserting laches, equitable estoppel and waiver. Thetria court granted
summary dispostion in favor of defendants pursuant to MCR 2.116(C)(10), finding that plaintiff’s fallure
to comply with the notice provison contained in the lease barred any recovery.

Paintiff first contends that summary disposition was ingppropriate because genuine issues of
materia fact remained with regard to whether the notices sent by plaintiff sufficiently complied with the
notice provison in the lease agreement. We review atria court’s decison whether to grant summary
disposition de novo. Stehlik v Johnson (On Rehearing), 206 Mich App 83; 520 NW2d 633 (1994).
The granting of summary dispodtion is gppropriate when “[e]xcept as to the amount of damages, there
is no genuine issue of materid fact, and the moving party is entitled to judgment of partid judgment asa
matter of law.” MCR 2.116(C)(10). In order to merit the grant of summary disposition under MCR
2.116(C)(10), a court must have considered the pleadings, affidavits, depostions, admissions and other
documentary evidence in favor of the nonmovant, and found that no genuine issue of materid fact
exiged. Cloverleaf Car Co v Phillips Petroleum Co, 213 Mich App 186; 540 NwW2d 297 (1995);
Weeks v Board of Trustees, Detroit General Retirement System, 160 Mich App 81; 408 Nw2d
109 (1987). Here, ingead of citing to any factud disputes that might have remained, plaintiff’s argument
centered on the trid court’ s interpretation of the notice provision.

Paintiff dso arguesthat the trid court erred, as a matter of law, when it determined that plaintiff
had waived its right to collect any of the unpad CAM charges from defendants.  Plantiff further
contends that the doctrine of subgtantid performance applies to leases and thus, summary dispostion
was ingppropriate because in saverd indances plaintiff substantialy complied with the notice provison
by sending notices only a few days after the required notice date. We agree with plaintiff that the
doctrine of substantial performance gpplies to lease agreements. Gordon v Great Lakes Bowling
Corporation, 18 Mich App 358; 171 NwW2d 225 (1969). Nevertheless, neither Gordon nor any
other Michigan case offers guidance on how the doctrine of substantid performance is to be applied
where alessor failsto timely notify his tenant of increased payments that the lessor could have otherwise
properly charged the tenant under the lease. Indeed, there is no Michigan case that addresses the issue
as framed by plaintiff, asde from the application of the doctrine. A search of the case law from severd
other jurisdictions, however, indicates that the same issue or issues sufficiently smilar to the ingtant
matter are indructive in deciding thisissue.

In Winfield Capital Corporation v Mahopac Auto Glass, Inc, 208 AD2d 715; 617 NY S2d
499 (1994), the court held that where a lessor failed to notify the tenant of additiona rents due under a
tax escdator contained in the lease agreement, it was barred from recovering those additiona rents. In
Zarlengo v Farrer, 683 P2d 1208, 1209 (Colo App, 1984), the court held that where the “landlords
accepted the amount of rent paid by [the] tenants without notice that the base rent, as caculated by a
formula set forth in the lease, had increased[,] [and] [t]he landlords neither object to the amount paid
nor attempted to enforce the rental provison of the lease until the tenants notified [the] landlords of their
intent to assign the leasd[,]” the landlords had effectively waived their right to the additiond rents and in
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Waters v Taylor (On rehearing), 527 So 2d 139 1080-1081 (Ala App, 1988), the court held that
“[t]he lessors course of conduct consgting of the length of delay in making any request for a rent
increase and in failing © respond to the lessee’s correspondence [sent] [shortly] [after] [the] [lease]
[commenced], [was] incongstent with any other intention but to waive the right to adjust the lessee's
rent for th[e] [fifty-eight] [month] period [of] [delay].”

In this case, we find Winfield, supra, is the mog factualy smilar to the ingtant case and its
conclusion is consstent with most of the other cases.

In Winfield, supra, the New York Supreme Court, Appellate Divison, Second Department
affirmed the trid court’s granting of summary digpodtion in favor of the defendant, tenant, dismissng the
plantiff, landlord's, complaint seeking damages for an dleged breach of a lease agreement. The
defendant and the origind landlord entered into aten year lease of certain rea property that commenced
on February 1, 1980. The lease provided, in part, that:

[i]n addition to the Annua Rent st forth herein, [the] [defendant] agrees to pay to [the]
Landlord one-hdf of dl red edtate taxes billed againg the entire property (induding the
gas dation) to the extent same exceed the red estate taxes billed for the caendar year
1979. . . . For the purposes of this paragraph, [the] [defendant] and [the] Landlord
agree that the taxes billed againgt the entire property for caendar year 1979 are in the
amount of $7,369.16. Landlord shdl notify [the] [defendant] prior to February 1, 1981
and prior to February 1 of each succeeding year of the amount of taxes billed and of
[the] [defendant]’ s share thereof. [The] [defendant] shdl pay its shareto [the] Landlord
on or before February 15, 1981 and on or before February 15 of each succeeding
year. [1d., 617 NY S2d 500 (Ballenta, J., dissenting).]

Four years after the lease commenced, the original lessor sold the premises to athird party who
assgned the rents to the plaintiff. The plaintiff, his assgnor and the origind landlord dl faled to give the
defendant notice prior to February 1 of each year of the ten year lease, that additiona rents were owed
under a tax escalator clause in the lease. When the defendant failed to pay the additiond rents after
being noatified by the plaintiff approximately one year after the end of the lease, the plaintiff brought suit
to recover the payments. The trid court denied the plantiff’s motion for summary dispostion but
granted the defendant’s motion, based on the equitable defenses of waiver, laches, and equitable
estoppd, “because the [plaintiff] had not given the [defendant] notice of the additional amounts due. . .
as required by the lease.” Winfield, supra, 617 NY S2d 499. On apped by the plaintiff, the appellate
court affirmed the tria court's decison for the reason that “the [plaintiff] fail[ed] to satify a condition
precedent to the [defendant]’ s obligation to pay the additiond rents.” Id.

Similarly, the lease agreement in the indtant case required plaintiff to give defendants notice by a
certain date -- June 1 of each year of the lease -- of their share of plantiff’s totd CAM expenses,
estimated and actud. In addition, like the plaintiff in Winfield, the ingant plaintiff failed to comply with
the notice provison. Rather, plaintiff delayed the notices until nearly fifty days after the Sxth year of the
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renewa period had begun. Even then, the first two notices were sent after June 1 and covered periods
that should have been hilled at least one year prior to the mailing date. Therefore, because there was no
factua dispute that plaintiff did not comply with the notice povision of the lease with respect to the years
from 1990 through June 1992, summary diposition of plaintiff’s clam for CAM charges for those years
was gppropriately granted. Winfield supra. However, plantiff satified the notice requirement by
sending notice to defendants prior to June 1 of the years from 1993 through 1995, and thus, summary
dispostion was not gppropriate for those years. We remand for a hearing to determine plaintiff’s
damages post June 1992, if any.

Affirmed in part, reversed in part, and remanded for further proceedings consgtent with this
opinion. We do not retain jurisdiction. No coststo any party.
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