STATE OF MICHIGAN

COURT OF APPEALS

MARIANNE GRISTY, UNPUBLISHED
February 11, 1997
Pantiff-Appdlant,

Macomb Circuit Court
LC No. 93-005025-NZ

MAY DEPARTMENT STORES COMPANY d/b/a
LORD & TAYLOR, and LYNDA CAMPBELL,

Defendants-Appellees.

Before: Jansen, P.J., and Rellly and E. Sosnick,* .
PER CURIAM.

Plaintiff appeds as of right from a May 5, 1995, order of the Macomb Circuit Court granting
defendants summary digposition pursuant to MCR 2.116(C)(10) (no genuine issue regarding any
materia fact and moving party entitled to judgment as a matter of law). We affirm the grant of summary
disposition with regard to the clam of retdiatory discharge, reverse the grant of summary disposition
with regard to the claim of age discrimination, and remand for further proceedings.

Plaintiff worked for defendant Lord & Taylor from September 28, 1991 to October 8, 1992,
when she was terminated. She was born on December 31, 1934, and received a bachelor of arts
degree in public relations and marketing in 1980. Plaintiff interviewed with Lynda Campbel, then
generd manager of the Lord & Taylor store located at the Twelve Oaks Madl in Novi. During her
second interview with Campbdl, plaintiff was offered an executive pogtion as the area sdes manager in
shoes, handbags, accessories, and jewery. Paintiff testified at her depostion that Campbell expressed
concerns about plaintiff’s age at the second interview and informed plaintiff that “if it was up to her
[Campbdl], she wouldn't hire” plaintiff. However, plaintiff began working on September 28, 1991.
Campbdl| tedtified that plaintiff was the only manager over the age of fifty a the Novi store, and that
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during Campbdll’s tenryear career & Lord & Taylor, plaintiff was the only person over the age of fifty
that she hired into asdaried postion.

Faintiff stated that she began to experience problems from the beginning of her employment.
Plaintiff sated that she was told to “write up” two older workers, Helen Bowen (late sixties) and Ann
Collins (latefifties). Plaintiff tedtified that she was ingtructed to give Bowen more work to do in an effort
to force her to retire. Plaintiff aso testified that Campbell told plaintiff that she wanted to discharge
Bowen because of her age on nore than one occasion. Plaintiff further testified that she was told that
Collins may have Alzheimer’s disease and that Campbell wanted Collins to retire as well. Campbell
admitted to cdling Collins a member of the “Alzhemer’s club.” Three other managers aso told plaintiff
to give Bowen more stock work to do in the hope that she would retire or quit. One manager told
plantiff that they were trying to get rid of Bowen because she was “too old.”

Defendants aso presented evidence that there were problems with plantiff’'s employment
relationship. Plaintiff’s supervisor expressed concern that plaintiff was struggling with her job. When
the 1991 holiday season was finished, the store conducted an inventory, and the inventory in plaintiff’s
department went well. However, in February 1992, the store conducted reviews of its managers and
plaintiff was on the bottom of the list with respect to numericd ranking. Plaintiff was put on probation
for thirty days, and the probationary period was later extended to sixty days.

During the probationary period, plaintiff sent a letter to Virginia Demchak, the regionad human
resources manager, complaining that she was being discriminated againgt because of her age and rdligion
(citing a Jewish “joke’ told by Campbell). A meeting took place between Demchak, Campbell, and
plaintiff, but Campbel denied making any statements about plaintiff’s age.

Paintiff completed her probation in May 1992 and received an effective (good) review. Plantiff
was aso given a pay raise of $1,000. By the middle of June 1992, however, plaintiff’s new supervisor,
Marla Wald, began complaining about plaintiff’s performance. Wad told Campbell that plaintiff was
not getting merchandise onto the floor on time and plaintiff was not maintaining merchandise presentation
or housekeeping presentation.  Shortly theredfter, it was discovered that some merchandise had not
been included in the most recent inventory, but was behind a backdrop in plaintiff’s department. On
Jduly 8, 1992, plaintiff was given afinad warning because of her decision to not inform management about
the merchandise. On July 9, 1992, plaintiff's operationd audit resulted in a 41.4% rating, which
defendants claimed was unsatisfactory. Another audit done on August 9, 1992, was again unacceptable
to defendants. Defendants contend that plaintiff’s performance continued to be deficient and on
September 23, 1992, a memorandum setting forth plaintiff’s deficiencies was sent to an executive in
New York. On September 25, 1992, plantiff’s termination was gpproved by the senior vice-president
of human resources. Campbdl told plantiff that her termination was due to her failure to keep her
performance at an effective or better level. Plaintiff’s former stock clerk, Theresa Smith, then twenty-
eight years old, replaced her.



A motion for summary digpostion is reviewed de novo on gpped. Plieth v . Raymond
Church, 210 Mich App 568, 571; 534 NW2d 164 (1995). The factua support of a plaintiff’'sclam is
tested on a motion for summary disposition filed under MCR 2.116(C)(10). Skinner v Square D Co,
445 Mich 153, 161; 516 NwW2d 475 (1994). The court must consder the affidavits, pleadings,
depositions, admissions, and any other documentary evidence presented to it. MCR 2.116(G)(5). The
court is not permitted to assess credibility or to determine facts on a motion for summary dispostion.
Sinner, supra, p 161. Rather, the court’s task is to review the record evidence, and al reasonable
inferences drawn from it, and determine whether a genuine issue of any materia fact exists to warrant a
trid. 1d.

[
A

Faintiff aleges that she was discharged on the basis on her age in vidlation of the Civil Rights
Act, MCL 37.2202(1)(a); MSA 3.548(202)(1)(8). Plaintiff’'s dam is premised on a disparae
trestment theory which requires a showing of either a pattern of intentiond discrimination aganst
protected employess, or againg an individua plaintiff. Lytle v Malady, 209 Mich App 179, 184-185;
530 NW2d 135 (1995), Iv gtd 451 Mch 920 (1996). A plaintiff can establish a dam of age
discrimination under ordinary principles of proof by any direct or indirect evidence rdevant to and
probative of the issue without resort to any judicidly created presumptions or inferences related to the
evidence. Matras v Amoco Oil Co, 424 Mich 675, 683; 385 NW2d 586 (1986). However, “an
employer israrely so blatant as to announce itsillegd motives.” Lytle, supra, p 185. Rather, the usud
case must be proved by indirect evidence and special rules of proof have been created in employment
discrimination cases'. 1d.

A prima facie case of age discrimination in a nontreduction-in-workforce claim, such as this,
requires the plaintiff to show (1) she was a member of a protected class; (2) she was discharged; (3)
she was qudified for the position; and (4) she was replaced by a younger person. Matras, supra, p
683; see also McDonnell Douglas Corp v Green, 411 US 792, 802; 93 SCt 1817; 36 L Ed 2d 668
(1973)% Once established, a prima facie case crestes a rebuttable presumption of disparate treatment.
Lytle, supra, p 186. The burden of production then shifts to the defendant to rebut the presumption by
aticulating some legitimate, nondiscriminatory reason for the adverse employment decison againg the
plantff. 1d., pp 186-187. If the defendant carries its burden of production, the presumption of
discrimination is dipdlled, and the factud inquiry proceeds to a new level of specificity. In order for a
plantiff to survive a motion for summary digposition, she must next tender specific factua evidence that
could lead a reasonable jury to conclude that the defendant’s proffered reasons are a pretext for age
discrimination.  1d., p 188. Therefore, plaintiff must establish, directly or indirectly, the existence of a
genuine issue of materiad fact that the defendant’ s proffered reasons are unworthy of credence, and that
illega age discrimination was more likely the defendant’ s true motivation in discharging her. 1d.
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We find that plantiff has established a prima facie case of age discrimination under a disparate
treatment theory. Plaintiff was a member of a protected class (age forty to seventy) because she was
fifty-seven when she was discharged. Second, there is no question in this case that plaintiff was
discharged by defendant; that is, plaintiff did not voluntarily resgn. Further, plaintiff was qudified for the
position because she had a bachdor of arts degree in public relations and marketing and eight years of
experience in retall management postions. Moreover, Demchak testified that plaintiff was qudified for
the pogition when she interviewed plaintiff. Thetrid court’s conclusion that plaintiff was not qudified for
the position because she did not perform her job competently is erroneous because an employee's
qudification for a job is much different than competency while on the job and a trid court is not
permitted to make such a factud determination when deciding a motion for summary dispostion under
MCR 2.116(C)(10). Further, a prima facie case here does not require plaintiff to prove that she was
performing the job at aleve which met her employer’s expectations. Plaintiff has shown that she was
qudified for the pogtion. Findly, plaintiff has aso shown that she was replaced by a younger employee,
as Smith was twenty-eight years old.

Next, because plaintiff established her prima facie case of age discrimination, the burden of
production shifted to defendants to articulate some legitimate, nondiscriminatory reason for the
discharge. Defendants have met this burden by stating that plaintiff was discharged because of poor job
performance. Thus, in order to survive the motion for summary disposition, plaintiff must show specific
factud evidence that could lead a reasonable jury to conclude that defendants proffered reason for
discharge are a mere pretext for age discrimination. We believe that plaintiff has aleged such factud
evidence.

Pantiff testified that Campbell told her a her second interview that if it was up to her, she
would not hire plaintiff and that she had concerns about plaintiff’s age. Campbell admitted that in her
ten years a Lord & Taylor, plantiff was the only person over forty hired into a sdaried postion.
Campbe| dso admitted that she referred to Callins as part of an “Alzheimer’s club.” Paintiff further
testified that Campbel wanted to discharge Bowen because of her age. Plantiff has dso rebutted
defendants proffered reason for discharge because she demonstrated through documents that her sdes
figures for the first two quarters of 1992 were better than the company had planned. Further, plaintiff
successfully completed her probationary period and recelved a good review. Plaintiff also received a
pay increase two months before her discharge. Plaintiff aso set forth documentary evidence that her
replacement received a performance appraisa gpproximatedy equa to plaintiff, but Smith was never
placed on probation or discharged.

Accordingly, the evidence, taken in alight most favorable to plaintiff, is sufficient to establish the
exisence of a materid factud dispute that defendants proffered reason is unworthy of credence, and
that illegd age discrimination was more likdy defendants true motivation in discharging plaintiff. The
trid court erred in granting summary disposition to defendants regarding the age discrimination clam.



v

Maintiff next contends that the trid court erred in dismissng her caim of retdiatory discharge.
Paintiff contends that she was discharged as well because she complained about age discrimination as it
related to Bowen, Callins, and hersdf. Under the Civil Rights Act, an employer cannot retdiate againgt
an employee for opposing a violation of the act or making a charge or complaint of discrimination.
MCL 37.2701; MSA 3.548(701).

In order to establish a prima facie case of unlawful retdiation under the “oppostion clause’ of
the Civil Rights Act, plaintiff must set forth facts showing (1) that she has opposed violations of the act,
and (2) tha the oppogtion was a sgnificant factor in an adverse employment decison. Johnson v
Honeywell Information Systems, Inc, 955 F2d 409, 415 (CA 6, 1992); see dso Goins v Ford
Motor Co, 131 Mich App 185, 198; 347 NW2d 184 (1983) (where the plaintiff claimed that he was
unlawfully discharged for filing a worker's compensation claim, the trid court correctly ingtructed the
jury that the plaintiff had the burden of proving that the filing of the worker’s compensation clam was a
sgnificant factor in the defendant’ s decision to discharge the plaintiff).

A review of the record indicates that plaintiff never informed any of her supervisors about the
discrimination againgt Bowen or Callins, nor did she inform anyone that she was unwilling to engage in
discrimination agang them. Although plaintiff argues that she refused to unfairly document any
performance deficiencies, this was never relayed to defendant. Because there is no evidence that
defendants were aware tha plaintiff believed that Bowen and Collins were being discriminated againg,
she cannot establish that her oppostion to the discrimination was a significant factor in the decison to
discharge her. Therefore, plaintiff has falled to establish a prima facie case of retdiatory discharge with
respect to her dleged oppostion to the treatment of Bowen and Callins at work.

Pantiff, however, dso dleges that she informed management that she believed that she was
being discriminated againgt and that she was discharged as a result of this complaint. During the period
while plaintiff was on probation, she sent a letter to Demchek complaining that she was being
discriminated againgt because of her age, citing the comments made to her at her second interview, and
because of her rdigion, citing a Jewish “joke’ told by Campbell. Although we agree that plaintiff has
met the first eement of the prima facie case of retaiation, we are unable to conclude that plaintiff has set
forth any evidence demondirating that her complaint was a sgnificant factor in her discharge.

In this case, the letter was sent while plaintiff was on probation. Further, a meeting was held
with Demchak and Campbell regarding plaintiff’s concerns. Plaintiff was taken off probation after the
meseting, having completed it successfully, and she recelved a pay increese. Also, a the time that
plantiff completed probation, she received a good review. When plantiff was discharged,
gpproximately sx months after she wrote the letter, there is no indication that she was discharged
because of her complaint of discrimination. Plaintiff must prove that the complaint of discrimination was
adgnificant factor in the decision to discharge her, however, plaintiff has not set forth any circumsantia
or direct evidence tending to show this.



Accordingly, we conclude that the trid court did not er in granting summary digpostion to
defendants with respect to the retdiation clam.

Affirmed in part, reversed in part, and remanded for further proceedings. Jurisdiction is not
retained.

/9 Kathleen Jansen
/9 Maureen Pulte Reilly
/9 Edward Sosnick

! Plaintiff argues that resort to the specia burden-shifting rules of proof in employment discrimination
cases need not be done because there is direct evidence of discrimination. We do not agree with
plantiff’s contention in this regard because, dthough plantiff tedtified that Campbell made direct
remarks of discrimination, Campbell denied making the remarks. Therefore, this presents a credibility
issue thet atrier of fact will have to resolve.

2 The United States Supreme Court has recently held that the fact thet a plaintiff bringing a claim under
the Age Discrimination in Employment Act was replaced by a person outside the protected class is not
a proper element of the McDonnell Douglas prima facie case. O’ Connor v Consolidated Coin
Caterers Corp, us_ ; SCt__; LEd2d ;64 USLW 4243 (April 1, 1996). In
this case, because plaintiff was replaced by a person who is not a member of the protected class, we
note, like the Supreme Court, that the fact that the replacement was substantidly younger than plaintiff is
a fa more rdiable indicator of age discrimination than is the fact that the plaintiff was replaced by
someone outside the protected class.




