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PER CURIAM.

Pursuant to a plea agreement defendant pleaded guilty to crimina sexua conduct second degree
with a person under 13 years of age, MCL 750.520c(1)(a); MSA 28.788(3)(1)(a) and received a
sentence of ten to fifteen years imprisonment. On apped defendant claims his sentence was based
upon improper scoring of his SIR and the sentence was not proportionate and an improper departure
from the sentencing guiddines.

At sentencing defense counsel stated he and defendant had reviewed the presentence report
and had no challenge. The defendant did not challenge the scoring of PRV 5 at sentencing or by way of
timely motion before the tria court. The issue was not properly preserved for our review. People v
Daniels (Kenneth), 192 Mich App 658; 482 NW2d 176 (1991).

During sentencing after acknowledging the accuracy of the report, the defendant denied using
his professona clown voice to gain the victim's cooperation as contended by the victim.  The court
found defendant abused his clown persona, whether by voice or otherwise, and considered it as afactor
in departing from the guiddlines. We find such a finding supported by the evidence and a result of
weighing the credibility of the defendant and the victim.

Findly, we find the sentence of the court was not an abuse of discretion because it was
proportionate to the circumstances surrounding the offense and the defendant’s history. People v
Milbourn, 435 Mich 630; 461 NwW2d 1 (1990). The defendant has an extensive history of dcohol and
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drug abuse. He admitted to molesting the ten-year-old victim herein at leat fifteen to twenty times over
the previous years. He aso admitted molesting his sster-in-law ten to twelve years ago when she was
goproximately eight-years-old. Defendant has a history of theft and drug convictions and has failed to
complete any community based rehabilitation programs. One psychologist describes defendant as a
person with “a long history of antisocid behavior, substance abuse, dysfunctiond relationships and
physca and sexua abuse’ and further states defendant’s persondity profiles “reflect a variety of
thought disturbances, emotiona madadjusment and confuson. Despite counsding and support he
(defendant) remainsin a gate of mentad illness.” A psychiatrist found defendant “would assume the role
of abused victim and mental patient to excuse a responghility for his behaviors and avoid legd
consequences.” The defendant’s twenty page hand-written report explaining his version of the events
shows the defendant to be in need of extensive mental counsdling.

The judge dated the following as reasons for departure from the sentencing guidelines of
twenty-four to Sxty months:

The reasons are In spite of the defendant’s protestations to the contrary
notwithstanding here, | believe that he abused his clown persona, whether it’s by way of
voice or otherwise. | believe that that is afactor that can be considered.

We have someone who demondirates a serious ingtability and, under the facts
presented and the failure to respond to treatment so far, presents a poor prognoss for
recovery, both from the substance abuse as wdl as the behavior involving this victim
and another victim that he' s admitted to.

On a minor point, there are subsequent misdemeanors that are not considered
by the guidelines.

Compdling, aso, however, is the fact that there are contemporaneous acts that
have been admitted by the defendant, some 15 to 20 timesinvolving this victim, that are
not scoreable, but cannot be ignored. They must be considered.

| recommend to the Department of Corrections that you engage there in
appropriate menta hedth counsding, therapy for sexud offenders and substance abuse
counsding.

That isyour sentence.

The record fully supports the court’s reasons for departure.  The need for long term
incarceration and trestment is evident from the record.

Affirmed.
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