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PER CURIAM.

Paintiff’s counsd, Paul J. Nicoletti of Fabrizio, Nicoletti & Watson, P.C., appeds by right an
order awarding defendants $5,000 as sanctions for filing a frivolous lawsuit and for violating MCR
2.114(D), which prohibits sgning a pleading which is not warranted by existing law or a good-fath
argument for extending, modifying or reveraing exidting law. We afirm.

Hantiff and defendants entered into an ora contract for plaintiff to put an addition onto
defendants home. Paintiff acted as generd contractor athough he was not licensed to do so by the
State of Michigan. Defendants repudiated the contract after paying plaintiff $52,916.22. Plaintiff sued,
claming he was entitled to an additiond $53,858.98, and advancing four theories of the case: (1)
breach of contract, (2) lien foreclosure, (3) builder's trust fund violation, and (4) quantum meruit.
Fantiff later advanced two additiona theories. (1) exemption from the licensing requirement, and (2)
estoppel where defendants knew plaintiff was unlicensed when they hired him. The trid court granted
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-1-



defendants summary disposition and cods, finding plantiff’s dam had no dgnificant legd merit where
(1) the Residentid Builders Act, MCL 339.2412; MSA 18425(2412), bars unlicensed contractors
from recovery for breach of contract; (2) plaintiff was not entitled to a lien under the Construction Lien
Act, MCL 570.114; MSA 26.316(114), because it permits recovery only for licensed contractors
pursuant to a written contract; (3) plaintiff could not recover for builder's trust fund violations under
MCL 570.151; MSA 26.331 because it imposes a trust on funds held by contractors, not owners; and
(4) quantum meruit was not avallable because the law will not imply a contract when an express
contract dready exisdts. Seele v Cold Heading Co, 125 Mich App 199; 336 NW2d 1 (1983). The
trid court dso found the plaintiff was not exempt from the Resdential Builders Act licenaing requirement
because under counsdl’s interpretation of the Statutory exemption provison the statute would be
rendered a nullity, permitting unlicensed individuals to contract without pendty, and that plantiff's
estoppel theory had been previoudy considered and reglected by the Michigan Supreme Court. See
Kirkendall v Heckinger, 403 Mich 371; 269 NW2d 184 (1978); Green v Ingersoll, 89 Mich App
228; 280 NW2d 496 (1979); Utica Equipment Co v Ray W Malow Co, 204 Mich App 476; 516
NW2d 99 (1994). Thetrid court then ordered the $5,000 in sanctions.

Faintiff’'s counsd clams it was dear error for the trid court to sanction him for bringing a
frivolous lawsuit and for violating MCR 2.114(D) when he made a good-faith argument for extending,
modifying or reversang exising law. He argues that the Legidature did not intend the Resdentid
Builders Act be used to defraud builders and that defendants should therefore be estopped from raising
plantiff’s lack of alicense as a defense where defendants knew plaintiff was unlicensed when they hired
him. Counsd for plantiff cites Wormuth v Lower Eastside Action Project, Inc, 335 NY Supp 2d
896 (1972), in which the New Y ork Supreme Court estopped the defendant from raising the lack of a
license as a defense when the defendant knew the plaintiff, a Louisana architect, did not have a New
York license when he was hired. However, the Michigan Supreme Court has held that the Residentid
Builders Act is aconsumer protection act intended to pendize unlicensed builders and divest them of the
power to sue. Featherly Construction Co v Property Development Group, Inc, 400 Mich 198;
253 NW2d 643 (1977). Michigan courts have not varied from this position when asked to creste a
judicid exception to the licensng saute. See, e.g., Featherly Construction Co, supra; Kirkendall v
Heckinger, 403 Mich 371; 269 NW2d 184 (1978); Green v Ingersoll, 89 Mich App 228; 280
Nw2d 496 (1979); Utica Equipment Co v Ray W Malow Co, 204 Mich App 476; 516 NwW2d 99
(1994). Moreover, the dissent in Wor muth noted that “in every case where an unlicensed professond
violates the law by practicing without a sate license -- with or without the knowledge of the client --
there exists a sympathetic dlaim of unjust enrichment.” However, the dissent maintained, it is* necessary
to ignore the plight of the statute violator, even where the beneficiary of his services had knowledge of
.. . the gatutory violation, or else we render our licensng law meaningless”” Wormuth, supra at 897.
Although counsd for plaintiff presented his estoppel theory as an issue of firgt impresson in Michigan,
the ate of the law in Michigan has been settled for more than twenty years and is consstent with the
Wormuth dissent. Reliance on Wor muth wasiill-advised and a reasonable inquiry should have reveded
that fact. Notably, there was evidence that plaintiff’s counsd put forth his estoppd theory after
defendants counsdl had pointed out the deficiencies in the initid complaint. Under the circumstances,
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the trid court did not clearly err in finding that the complaint was devoid of merit and thus frivolous, and
that counsd for plaintiff had violated MCR 2.114(D).

Paintiff’s counsd dso clams the amount of the sanction was improper because it was based on
the cods incurred in defending againgt plaintiff’s clam. If an atorney files a frivolous claim, the trid
court must award reasonable costs and attorney fees incurred by the prevailing party. MCL 600.2591;
MSA 27A.2591; MCR 2.114(F); MCR 2.625(A)(2); Broadway Coney Island, Inc v Commercial
Union Ins Co, 217 Mich App 109, 117 (No. 173719, rel’d 6/7/96). Upon afinding that an attorney
violates the court rules by sgning ameritlessclaim in violation of MCR 2.114(D), the attorney, the party
or both, must be subject to an “appropriate’” sanction under MCR 2.114(E); People ex rel Prosecutor
v Cergnul, 203 Mich App 69, 73; 512 NW2d 49 (1993). The only limitation on the trid court isthat it
may not assess punitive damages. MRE 2.114(E); People v Herrera (On Remand), 204 Mich App
333, 337; 514 NW2d 543 (1994). An award of reasonable expenses actualy incurred is warranted
for afrivolous clam and is “appropriate’ under MCR 2.114(E). In the ingtant case, there was evidence
that defendants had incurred in excess of $9,000 in attorney fees and costs. Under the circumstances,
the trid court did not abuse its discretion in setting the amount of sanctions at $5,000. Klco v Dynamic
Training Corp, 192 Mich App 39, 42; 480 NW2d 596 (1991), Iv den 440 Mich 896; 488 NW2d
747 (1992).

Finaly, plaintiff’s counsel claims an award of sanctions is governed by MCR 2.625(F)(2) under
which defendants failed to timely request sanctions, thus waiving their right to collect costs. Counsdl’s
reliance on MCR 2.625(F)(2) is misplaced because it has been interpreted to apply only to Stuationsin
which costs may be taxed by the court clerk. This rule does not apply when a satute requires that costs
be determined by the court. Oscoda Chapter of PBB Action Committee, Inc, v Dep’t of Natural
Resources, 115 Mich App 356, 361-362; 320 NW2d 376 (1982). Costs awarded pursuant to MCL
600.2591; MSA 27A.2591 require a judicia determination and thus, MCR 2.625(F) does not apply.
Avery v Demetropoulos, 209 Mich App 500, 503; 531 NwW2d 720 (1995). Although requests for
sanctions should be made within a reasonable time after the prevailing party is determined, Avery,
supra, 209 Mich App 500, 503; 531 NW2d 720, defendants brought their motion for sanctions thirty-
eight days after entry of thefina judgment, which isreasonable.

Affirmed. Defendants being the prevailing party, they may tax costs pursuant to MCR 7.219.
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