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PER CURIAM.

In this wrongful desth suit, plaintiff gopeds as of right from an order dismissng his case for
failure to post bond as security for costs. We affirm.

In 1978, Ledie Gordon injured his foot a work and was taken to Birwood Medical Center,
which was owned by Dr. Sunil Dissanayaka (defendants). Defendants diagnosed Gordon’s condition
as afracture of hisleft foot, placed him in ashort leg, nonwaking, plaster cast, and ingtructed him not to
put hisweight on hisinjured foot and do aminima amount of walking with the crutches provided to him.
On August 5, 1978, Ledie Gordon died as aresult of ablood clot blocking his main pulmonary artery,
which originated in his lower |€ft leg.

In 1979, plaintiff filed his complaint seeking damages for medicd mdpractice. Plantiff clams
that defendants were negligent for placing anonwalking cast on Ledie Gordon's left leg and encouraging
him to say off hisfeet, and aleges that defendants negligence proximately caused afad blood clot to
develop in hisleg. On January 27, 1984, after the firdt trid, the jury returned a verdict of no cause of
action in favor of defendants. The case was gppeded to this Court and to the Michigan Supreme
Court. The Michigan Supreme Court remanded the matter to the trid court for a new trid due to an
error resulting from the triad court’s failure to dlow plaintiff to dicit a defense expert’s bias toward the
defense.  Gordon v Dissanayaka and Birwood Medical Center, 424 Mich 862; 377 NW2d 821



(1985). The second trid resulted inamigtrial. After the third trid in 1987, the jury returned a verdict of
no cause of action in favor of defendants. On appedl, this Court remanded the matter for new trid
based upon an erroneous jury ingruction.

Before the fourth trid in the ingtant matter, defendants filed a motion to require plaintiffs to post
bond as security for costs pursuant to MCR 2.109(A). Paintiff responded to defendants motion
indicating that bond should be waived because the estate was indigent. After a hearing, the tria court
required plaintiff to post bond as security for costs and dlotted plaintiff two weeks to comply. Plaintiff
faled to post bond and the trid court dismissed plaintiff’s case.

Paintiff first argues that the trid court erred in to requiring that he post a bond as security for
costs and then, dismissing his case for failure to post the bond. We disagree. Resolution of a motion
for security for costs is a matter addressed to the court’s discretion and will not be disturbed absent an
abuse of that discretion. Farleigh v Amalgamated Transit Union, Local 1251, 199 Mich App 631,
634; 502 NW2d 371 (1993).

Pursuant to MCR 2.109(A), the court may order a plaintiff to file abond as security to cover al
costs and other recoverable expenses that may be awarded by the triad court, if the court deems it
reasonable and proper. Id. The amount required is within the court’s discretion. Id. However, the
court may dlow a party to proceed without posting a security bond, if the party’s pleading states a
legitimate claim, and the party has established by affidavit that he or she is financidly unable to furnish
the bond. MCR 2.109(C)(2).

The party seeking security from the opposing party is required to show that there is a substantial
reason for doing so. Hall v Harmony Hills Recreation, Inc, 186 Mich App 265, 270; 463 NW2d
254 (1990). Although a plaintiff’'s poverty done is not a subgtartia reason to order security, the
assartion of atenuous legd theory of ligbility may condtitute a substantid reason. 1d.; Wells v Fruehauf
Corp, 170 Mich App 326, 336; 428 NW2d 1 (1988). “An order to post security for costs can aso
be appropriate where there is good reason to believe that a party’ s dlegations, athough they cannot be
summarily dismissed under MCR 2.116, are nevertheless groundless and unwarranted.” Wells, supra
at 335.

We conclude that there was a substantia reason for requiring plaintiff to file abond as security
for costs. Plaintiff’s case had had been tried three times and was scheduled to be tried a fourth. In the
firgt and the third trid, juries returned a no cause verdict. As such, the court had a basis from which to
conclude that plaintiff’s chances a prevailing in the fourth trid were dim. Compare Farleigh, supra at
634-635 (no cause verdict from advisory jury supported trid court’s finding of substantia reason for
requiring security bond). Moreover, the court also properly considered that defendants were entitled to
security for the expenses incurred in defending this ongoing case. Therefore, the court did not abuse its
discretion in requiring that plaintiff post a security bond.

Plaintiff next argues that the tria court should have waived security under MCR 2.109(C)(1),
which provides that security for costs would not be required if the party’s pleading States a legitimate
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clam and the party shows by affidavit that he or she is financidly unable to furnisha security bond. 1d.
The court’s decison to waive the requirement to post a security bond is reviewed for an abuse of
discretion. Wells, supra at 338. Plantiff essentialy contends that the court’s refusal to was erroneous
because plaintiff had established that the estate was indigent. We disagree. In Wells, supra, this Court
affirmed a trid court's dismissa of a case after the persond representative failed to establish that she
was financidly unable to post a security bond. Id. at 338. Since plaintiff did not establish to the trid
court that he was financidly unable to post bond, he has not established that he is entitled to waiver of
the bond requirement.

Lagly, plantiff argues that his conditutiona rights to a jury trid, due process and equd
protection were violated by the trid court’s decison requiring him to post bond as security for cods.
These arguments were not raised below. Condtitutiond chalenges may not be raised for the first time
on apped. Petterman v Haverhill Farms, Inc, 125 Mich App 30, 33; 335 N.W.2d 710 (1983).
This rule applies even if the condtitutiona dams may be of merit. Id. (ating Penner v Seaway Hosp,
102 Mich App 697; 302 Nw2d 285 (1981)).

Affirmed.
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! Neverthdess we note that in Wells v Dep’t of Corrections, 447 Mich 415, 420; 523 NwW2d 217
(1994), the Supreme Court stated that an indigent party, like any other party, may be liable for coststo
the prevailing party, and the liability for those costs are not governed by the rules, condtitutiona or
procedural, which assure an indigent person access to the courts. 1d. at 419-420.



