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GRIBBS, P.J,, dissenting.

| respectfully dissent. An insurance carrier such as GAl “owes certain responghbilities not only
to the insured but aso to the opposing party and to the court.” Cozzens v Bazzami Bldg Co, 456 F
Supp 192, 202 (ED Mich 1978). GAl failed to live up to its responghilities in this case and | would
find that the trid court’s judgment and order in this case was appropriate. The insurer here did more
than merely fall to notify plaintiff about a potentid lack of coverage. The facts of this case show théat the
insurer made an active effort to prevent plaintiff from discovering the lack of coverage.

GAI appointed an attorney to represent Process Design. It is evident from the record that the
GAl-appointed attorney was well aware of the policy limitations, that he was in congtant contact with
the insurer, and that he was acting on GAI's behdf. As the mgority notes, plantiff asked in its
interrogatories for information about Process Design’s insurance policy. However, the mgority fails to
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note thet plaintiff also asked in itsinterrogatories for the “limits of ligbility” under the policy. The answer
to the interrogatory, which lists the name of the GAl-appointed attorney as Process Design’s counsd,
advised plaintiff of the $1,000,000.00 policy coverage but faled to include any informeation about the
limits of libility, raiang the fair inference by that omisson that there were no limits. Moreover, shortly
after the interrogatories were answered, GAl advised plaintiff by letter that they would advise plaintiff
about “al coverage and ligbility issues’ once they were resolved. There is record evidence that GAl
determined long before trid that there was no coveragein thiscase. But GAI never informed plaintiff or
the tria court of that concluson.

Estoppd may arise when (1) a party, by its slence, intentiondly or negligently induces another
party to believe facts, (2) the other party judtifiably relies and acts on this belief, and (3) the other party
will be prgudiced if the first party is permitted to deny the existence of the facts. Schmude Oil v Omar
Operating, 184 Mich App 574, 581-582; 458 NW2d 659 (1990). In addition, the “suppression of
the truth” can amount to fraud, and it is just as prgudicia as “the assertion of afasehood.” Lorenzo v
Noel, 206 Mich App 682, 684; 522 NW2d 724 (1994). In this case, on the basis of the deception by
GAI’s gopointed counsd, plaintiff made settlement decisions concerning other defendantsin other areas
of the lawsuit. Plaintiff decided to aggressvely pursue the dam of design negligence in ther action
against Process Design, and concluded that a restraining order was not necessary to protect Process
Design’s assets because of the purported insurance coverage.

GAI atempts to excuse its falure to disclose the policy limitations by suggesting that the policy
coverage was broad enough to apply to some of plaintiff’s dlegations. However, the record shows that
GAI specificdly informed Process Design repestedly that “dl alegations made against Process Design
to date would fal within the exclusonary language’ of the policy. This concluson was never conveyed
to plaintiff or thetrid court.

Nearly three years before the tria began, Process Design was ordered to produce documents.
Nonethdless, on the date of trid, the GAI attorney had till failed to produce a copy of the insurance
policy, despite plaintiff’s repeated efforts and requests. As trid began, the GAI atorney actively
directed the case during bench discussons in a successful effort to limit the jury’s consideration to only
the areas of design and engineering—two areas expresdy excluded by the policy. Even then, the GAI
attorney did not advise the trid court of the coverage limitations or that it was no longer appropriate for
GAI to provide a defense.  As a result, plaintiff and the trid court engaged in an expensve and
unnecessary trial proceeding that lasted nearly two weeks.

There is record evidence that GAI was in frequent communication with its appointed attorney,
that it was aware severd months prior to trid that plaintiff hadn’t discovered the policy exemptions, and
that it knew plaintiff was seeking production of the insurance policy. GAI knew that Process Design did
not have coverage for plaintiff’'s desgn and engineering clams, and knew that Process Design was
planning to file for bankruptcy if found lidble There is dso evidence that GAI was aware of and
concerned about the possibility of estoppel because of their defense strategy in this case.



| believe there is ample evidence in this case to support the trid court’s concluson that GAl
acted improperly in failing to disclose the policy exemptions to either plaintiff or the trid court. | would
afirm.
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