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FITZGERALD, J. (dissenting.)
| agree with the mgority that the circuit court erred in basing its decison to reverse the Board's

order on the doctrines of res judicata and collateral estoppel. However, | respectfully dissent from the
mgority’s concluson that the inadmissble hearsay evidence on which the Board rdlied in revoking



petitioners licenses condtituted competent, materid, and substantid evidence. See Borchardt v Dep't
of Commerce, 218 Mich App 367, 369; 554 NW2d 348 (1996).

The invetigative findings stated in the federd report are out-of- court statements offered for their
truth and, therefore, are hearsay. 1d. Unlike its federd counterpart, MRE 803(8), the hearsay
exception dealing with public records and reports, does not dlow for the admisson of investigative
reports into private civil cases. See Bradbury v Ford Motor Co, 419 Mich 550, 554; 358 NW2d
550 (1984); Swartz v Dow Chemical Co, 414 Mich 433, 443-444, 326 NW2d 804 (1982).
Therefore, while use of the report and investigative findings was proper in the federd action under FRE
803(8)(C), use of the report in the state action was not. Because the DEA report was the only
evidence offered againgt petitioners, it did not congtitute competent, materid, and substantial evidenceto
sugtain the Board' s decisons. | would affirm.
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