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PER CURIAM.

Faintiff gopeds as of right from the trid court’s grant of summary dispostion to defendant
Watkins. We afirm.

While driving his motorcycle, plaintiff collided with an automaobile driven by Richard Craven,
sugtained injuries, and sought no-fault benefits from defendant State Farm Mutua Insurance Company.
State Farm refused to pay because it canceled Craven's policy prior to the accident. Plaintiff filed a
declaratory judgment action which included a second count in negligence againgt defendant Watkins, an
agent of State Farm.

A bench trid was held in the declaratory judgment action on January 5, 1988. To determine
whether Craven or his fiancé, Mary Markdll, was the named insured on the policy, the trid court heard



testimony about how the policy was obtained. The Court held that the policy (1) had been issued to
Craven, (2) was validly canceled, and (3) that there was o vaid insurance contract between Markell
and State Farm.  Plaintiff appeded, and we issued an unpublished opinion which affirmed the trid
court’s finding that there was no valid contract, but remanded to the trid court to determine whether
Markell was aso entitled to notice of cancellation (Docket No. 115999, rel’d February 8, 1991)."

This apped arises out of the second count of plaintiff’s case — the negligence action againg the
State Farm agent, Watkins. Plaintiff asserts that, because defendant Watkins negligently failed to list
Markel as the named insured on the policy, plaintiff is now without persona protection benefits. The
trial court granted defendant’s motion for summary disposition on two grounds. collateral estoppd and
absence of duty owed to plaintiff. On gppedl, we do not address the issue of whether a duty was owed
to plaintiff because we find that the doctrine of collateral estoppe bars plaintiff's clam.

Under the doctrine of collaterd estoppel, “where the first and second causes of action are
different, ‘the judgment [rendered in the first cause of action] is conclusive between the parties in the
second case as to questions actudly litigated and determined by the judgment.”” Alterman v Provizer,
Eisenber, Licthenstein & Pearlman, PC, 195 Mich App 422, 424; 491 NW2d 868 (1992).
Generdly, for the doctrine of collateral estoppd to bar the subsequent action there is dso a mutudity
requirement which is met if “the one taking advantage of the earlier adjudication would have been bound
by it had it gone againg him.” |d. However, there is an exception to the mutudity requirement when a
party who is an agent, servant, or employee of the litigant involved in the firgt suit, asserts collatera
estoppd defensively. Arim v General Motors Corp, 206 Mich App 178, 194; 520 NW2d 695
(1994).

In order to successfully assert his negligence clam, plaintiff must prove that either Craven or
Markell made representations to Watkins Insurance Agency that the insurance policy wasto list Markell
as the named insured. Y, this issue has dready been determined in the declaratory judgment action
because the trid court made findings of fact that no such representations were made. Moreover, there
is no requirement of mutudity here because defendant Watkins is asserting collatera estoppel
defensvely and, as plaintiff admits in his complaint, defendant Watkins is an agent of State Farm, the
party in the first case. See Arim, supra a 194. Therefore, plaintiff is collaterally estopped from
relitigating thisissue, and his negligence dam mugt fall.

Affirmed.

/s David H. Sawyer
/9 Henry William Saad
/9 HildaR. Gage

1 On remand, the tria court found that at the time that State Farm canceled the policy, Markell and
Craven were family members living in the same household; therefore, the notice to Craven was sufficient
to Markdl. This Court affirmed, holding, "there is nothing on the application to indicate that Markell
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had an insurable interes in the car, or that she would otherwise need to receive notice of the
cancelation for the reasons listed." Phipps v Sate Farm Mutual Ins Co (After Remand), 206 Mich
App 199, 202-203; 520 NW2d 704 (1994).



