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MEMORANDUM.

Paintiff gppeds by right, summary digpostion, based on the satute of limitations, in this medica
malpractice action. This caseis being decided without ora argument pursuant to MCR 7.214(E).

Although plaintiff’s origind complaint isin two counts, the second of which soundsin fraud and
misrepresentation which might arguably be subject to a Sx-year Satute of limitations under RJA 85813,
that clam is not pursued apparently because the promises or warranties on which that aspect of
plaintiff's complaint is based require a writing by which the defendant physicians agreed to perform the
surgery in question without using the meta devices which formed the gravamen of plaintiff’s complaint.
MCL 566.132(1)(9); MSA 26.922(1)(g). No such writing appears in the lower court record nor is
one damed to exis anywhere in plantiff’s pleadings, and accordingly that claim must be regarded as
one for persond injury subject, a mog, to a three year period of limitations under RJA 85805(8).
Gilmore v O’ Sullivan, 106 Mich App 35; 307 NW2d 695 (1981). As plaintiff’s cause of action
arose in February, 1991, and suit was not filed until March, 1994, the statute of limitations bars the
fraud and misrepresentation clam.

As to the medica mapractice agpects of plantiff’s complaint, which is subject to a two year
period of limitations, RJA 85805(4), measured from the date of trestment which is the subject of the
complaint, RJA 85838, plantiff relies on the sx month date of discovery exception of RJA 85838a
Here, however, immediady after surgery plaintiff was advised that a metal rod and screws were used
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to perform the surgery, and even before the surgery plaintiff was aware that use of meta was
undesrable. Plantiff therefore had ample information to launch the necessary investigation and, with due
diligence, to discover the assarted clam for mdpractice within the two years provided, and the filing of
this action in March, 1994, was untimdy. Solowy v Oakwood Hospital Corp, 454 Mich 214, 224-
225,  NW2d__ (1997).

Affirmed.
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