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PER CURIAM.

Paintiff appeds as of right the trial court order that granted defendants motion for summary
disposition pursuant to MCR 2.116(C)(7). We affirm.

Plantiff was an officer, director, and shareholder of defendant Corporate Hedth Services
(CHS) dong with the named defendants. Plaintiff sold his stock in CHS to defendants and resigned as
officer and director. Plaintiff received a promissory note for the stock, severance pay, and payment for
an agreement not to compete, totaing $525,000, and signed a release releasing defendants from
ligbility. A year later, defendants sold dl of the outstanding CHS stock to Occu-System, Inc. Plantiff
brought suit dleging that defendants had begun negotiations with Occu- System prior to purchasing his
gock and failed to inform him. On gpped, plaintiff argues that he entered into a settlement agreement in
which defendants fraudulently concedled materia information, the “tender rul€’ does not goply in this
case, and the rdease language in the settlement agreement did not bar him from bringing this suit.

A motion for summary disposition under MCR 2.116(C)(7) does not test the merits of a clam
but rather certain defenses that may make atrial on the merits unnecessary. DMI Design & Mfg, Inc v
ADAC Plastics, Inc, 165 Mich App 205, 208; 418 NW2d 386 (1987). When reviewing a motion for
summary dispostion granted pursuant to MCR 2.116(C)(7), this Court must accept as true plaintiff’'s
wdl-pleaded dlegations, and condrue them in a light most favorable to plaintiff. Florence v Dep’t of
Social Services, 215 Mich App 211, 213; 544 NW2d 723 (1996). This motion should not be granted



unless no factual development could provide a basis for recovery. Id. at 213-214. The pleadings,
affidavits, depogtions, admissons, and documentary evidence submitted by the parties must be
consgdered in a light mogt favorable to the nonmovant pursuant © MCR 2.116(G)(5). Gortney v
Norfolk & Western RR Co, 216 Mich App 535, 539; 549 NW2d 612 (1996). If the pleadings show
that a party is entitled to judgment as a matter of law, or if the affidavits or other proofs show that there
is no genuine issue of materia fact, the trid court must enter judgment without delay pursuant to MCR
2.116(1)(2). 1d. a 539. This Court reviews a summary disposition determination de novo as aquestion
of law. Florence, supra at 214.

Rantiff fird argues that snce defendants fraudulently conceded from him tha they were
negotiating with Occu System, he is not barred from bringing this cause of action. We disagree.

Pursuant to MCR 2.116(C)(7), aclaim is barred because of release, payment, prior judgment,
immunity granted by law, saute of limitations, satute of fraud, an agreement to arbitrate, infancy or
other disability of the moving party, or an assgnment or other dispodtion of the cdam before
commencement of the action. Pursuant to MCR 2.112(B)(1), the circumstances congtituting fraud must
be stated with particularity.

Paintiff offers no evidence that defendants met with Occu-System prior to defendants’ purchase
of his stock, other than his generd alegations that the parties met. He offers no witnesses who had
knowledge of the negotiations, or any minutes, memoranda, or records as evidence as to when the
negotiations took place. Paintiff’'s alegaions do not comport with the requirement under MCR
2.112(B)(1), that an alegation of fraud must be pled with specificity. Therefore, thetrid court properly
granted defendants motion for summary digpogtion on plantiff’ sfraud dams.

Plaintiff dso argues that he did not need to tender the consderation he received because
defendants committed fraud in the execution. We disagree.

A reease of ligbility is vdid if it was executed knowingly and the recited consderation was
received. Stefanac v Cranbrook Educational Community (After Remand), 435 Mich 155, 164-
165; 458 NW2d 56 (1990). The plaintiff has the burden of showing, by a preponderance of the
evidence, tha the reease is unfair or incorrect on its face. Id. a 165. The plaintiff must tender the
recited consderation before there is a right to repudiate the release. 1d. In Michigan, there are two
exceptions when consideration need not be tendered before there is aright to repudiate the release: 1)
defendant has waived plaintiff’s duty and 2) fraud in the execution. 1d.

There is no evidence in the present case that defendants committed fraud in the execution.
Paintiff initiated the negotiations between himsdf and defendants. He was represented by counsdl
throughout the negotiations. He offers no evidence that negotiations with Occu-System were taking
place while he was negotiating his dedl, and that defendants failed to inform him.

He dso argues that Sefanac is ingpplicable because the consideration was smply what he was
paid for the stock, severance pay, and non-competition agreement. Since the settlement

-2-



cannot be viewed as defendants admission of liability for any potentid cdams, pursuant to Badon v
General Motors Corp, 1838 Mich App 430; 470 NW2d 436 (1991), his fallure to tender the
consderation was not fatal to hisclam. We disagree.

In Badon, this Court relied in part on the fact that the plaintiff sought equitable rdief and
Stefanac did not decide whether the tender rule gpplied to solely equitable clams. In this case, plaintiff
seeks money damages, and Sefanac clearly held that a plaintiff “mug, in dl casesswherealegd damis
raised in contravention of an agreement, tender the congderation recited in the agreement prior to or
smultaneoudy with thefiling of suit.” Stefanac, supra at 176. We fed condtrained to follow Stefanac.

Furthermore, dthough plaintiff argues that tender would have been futile since the stock hed
been sold and he could not be returned to the status quo, this argument is without merit. The purpose
behind tendering the consideration is not so plaintiff can receive his stock, but to return what he received
in exchange for defendants giving the rdlease. As sated in Stefanac, plaintiff is not entitlted to retain the
benefits of the agreement and at the same time bring suit in contravention of the agreement. Id. at 177.
Mettetal v Hall, 288 Mich 200; 284 NW 698 (1939) and Salate v Dylewski, 234 Mich 331; 207
NW 895(1926), upon which plaintiff relies are distinguishable since these cases sought equitable
remedies, a remedy which plaintiff does not seek. Since plaintiff did not tender the consideration prior
to or contemporaneous with bring this suit, summary disposition was properly granted.

Haintiff finaly argues that the language in the release only covers those transactions in which the
parties were involved. Since plaintiff did not have knowledge of the secret negotiations between
defendants and Occu-System, the release does not bar him from bringing this suit. At the outset we
note that plaintiff failed to raise thisissue below, thus waving it for gopellate review. Gortney, supra at
544. Neverthdess, the argument is without merit since the language of the release is unambiguous and
clearly refersto clams arising out of the sdlling of the stock, the severance pay, and the non-competition
agreement.  Since this case presents such clams, the release barred plantiff’'s suit, and summary
disposition was properly granted.

Affirmed.
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