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Before: Jansen, P.J., and Young and R.l. Cooper*, 1.
PER CURIAM.

In Docket No. 187946, defendant Ahmed Hassan appeds by leave granted from a post
judgment of divorce order denying his motion for a reduction in dimony and granting in part plantiff’s
motion for enforcement of executory provisions of the judgment of divorce. In Docket No. 189458,
plantiff Mervat Sabry Hassan gpped's by leave granted from the same order denying in part her motion
for enforcement of the executory provisons of the judgment of divorce. We &firm in part, reverse in
part, and remand for further proceedings.

* Circuit judge, Stting on the Court of Appedls by assgnment.
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On May 21, 1993, a judgment of divorce was entered dissolving the parties marriage of
twenty-two years. They had two boys, ages seventeen and fifteen years old at the time of the divorce.
Pantiff received physicd custody of the children, and defendant had vigtation rights. The judgment of
divorce did not provide for any child support, but plaintiff was granted $4,000 a month in dimony. At
the time of the divorce, defendant had a successful medicd practice in Port Huron in his specidty of
geriatric emergency care, and he had an earning capacity of over $300,000 per year. The judgment of
divorce awarded defendant sole ownership of his medica practice. However, there were three
commercid office buildings in which defendant operated his medical practice and dagnogtic dinic.
Paintiff and defendant held the buildings asjoint owners, and the judgment of divorce provided that they
form a limited partnership for the purpose of sdling the properties and distributing the proceeds.
Defendant, as the generd partner, was soldly responsible for payment of dl of the buildings expenses
until the buildings were sold, a which time the net proceeds from the sde were to be divided equaly
between the parties.

Under the partnership agreement, defendant could not mortgage, hypothecate, encumber, or
cause to be liened any of the properties. However, on January 14, 1994, defendant remortgaged two
of the buildings. On July 1, 1994, defendant sold two buildings and his medica practice for
$1,000,000. After subtracting certain costs from the proceeds from the sde, defendant had a net
digtribution of $42,715.07, of which he gave $21,357.35 to plaintiff as required by the judgment of
divorce.

On August 4, 1994, defendant moved for reduction in dimony from $4,000 to $1,000 amonth
based on the subgantid reduction in his medical practice income since sHling it.  Plantiff, in turn,
petitioned for enforcement of the judgment of divorce, arguing that defendant had breached the property
settlement and hisfiduciary duties by remortgaging the properties and sdlling them together with the non-
partnership medica practice. Plaintiff sought to recover certain proceeds of the sde, as well as certain
other monies defendant received in connection with the remortgaging of the properties before the sale.

The trid court denied defendant’s mation for reduction of dimony, finding that defendant had
voluntarily reduced the level of his medicd practice income and that defendant had not established a
change in circumgtances. With respect to plaintiff’s motion for enforcement of the judgment of divorce,
the trid court found that defendant had breached his fiduciary duties by remortgaging the properties, and
it awarded plaintiff $11,384.18 in monies that defendant was able to apply to his mortgage liability asa
result of the remortgaging, plus $4,500 for an appraisa fee which defendant’s bank refunded to him in
connection with the refinancing. Plaintiff was also awarded $4,369.54 of the property sde proceeds
which defendant used to pay off sewer and road assessments on the properties. The trid court,
however, denied plaintiff’s request for other proceeds for failure to meet her burden of proof.

No. 187946
I
Defendant first contends that the triad court erred in denying his motion for reduction of adimony.
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Modification of aimony provisions is authorized by MCL 552.28; MSA 25106 The
modification of an aimony award must be based on new facts or changed circumstances arising after the
judgment of divorce. Ackerman v Ackerman, 197 Mich App 300, 301; 495 NW2d 173 (1992).
The party moving for modification has the burden of showing such new facts or changed circumstances.
Id. The trid court’s findings of fact regarding the existence of a change in circumstances are reviewed
under the clearly erroneous standard of review. Beason v Beason, 435 Mich 791, 805; 460 NW2d
207 (1990). A finding is clearly erroneous if, on review of dl the evidence present in the record, this
Court is left with a definite and firm conviction that a mistake has been made. 1d. If thefindings of fact
are uphdld, this Court must then decide whether the dispositiona ruling was fair and equitable in light of
those facts. Sparks v Sparks, 440 Mich 141, 151-152; 485 NW2d 893 (1992).

Thetrid court found that defendant was capable of earning over $300,000 a year, while plaintiff
was without forma education or skills, and that the earning capacity of the parties was widely disparate.
Thetrid court rgected defendant’ s arguments that there was a change in circumstances, and specificaly
dtated that defendant was not forced to sall his medical practice. Thetria court noted other aternatives
such as defendant deferring sde for five years, purchasng plantiff’s interest or entering into a rentd
agreement with her, or relocating in the area where defendant was established. The trid court
concluded that defendant voluntarily reduced hisincome.

On review of the record evidence, we find that the trid court’s factua findings are not clearly
eroneous. Thus, we are not Ieft with a definite and firm conviction that the trid court clearly erred in
finding that there existed no change in circumstances warranting a reduction of the aimony.

Next, defendant argues that the trid court erred in finding that he violated his fiduciary duty by
remortgaging the buildings.

The property settlement provisons of the judgment of divorce awarded defendant sole
ownership of his medica practice, but awvarded plaintiff a 50% ownership interest in the three
commercid office buildings located in Port Huron which were being used for defendant’s medica
cinics. Defendant was named as the genera partner, while plaintiff was the limited partner as set forth
in the partnership agreement. Under 8§ 5.3.10 of the partnership agreement, defendant, as the generd
partner “shall not [m]ortgage, hypothecate, encumber, [or] cause to be liened, any of the real estate.”
In this case, defendant remortgaged two buildings on January 14, 1994. Specificdly, he granted a
mortgage in the amount of $408,324.47 to the Nationd Bank of Detroit ($162,516.48 on one building
and $221,874.96 on the second building). He consolidated the two previoudy separate mortgages on
these two buildings into a sngle new mortgage.

On July 1, 1994, defendant sold two of the buildings and his medical practice for $1,000,000.
Of this amount, $400,000 was alocated to the medical practice while $600,000 was dlocated to the
two buildings. Of the $600,000, defendant paid off the mortgage he took out in January 1994, thereby
leaving the third building unencumbered. Defendant aso paid off other expenses associated with the
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properties, including: $93,658.17 to Michigan National Bank, $730.38 to the Township of Fort Gratiot
for sewer charges, $8,008.70 to Fort Gratiot for road charges, $36,000 to the redtor as the sdes
commission, $1,920 to Lawyer’s Title Company, $13,275 for attorney fees, $2,000 for accounting
fees, $660 for revenue stamps, and $100 as consideration of the deed. Subtracting these costs
($561,377.23) from the proceeds of the sdle of the buildings ($604,092.30), defendant had a net
digribution of $42,715.07, of which he gave one-haf ($21,357.35) to plaintiff as required by the
judgment of divorce and the partnership agreement.

The trid court ruled that by remortgaging the buildings, defendant violated the terms of the
partnership agreement because this congtituted mortgaging or hypothecation and required agpprova of
the limited partner. Thetrid court’sruling in thisregard is correct. The clear and unambiguous language
of the partnership agreement dates that defendant was not permitted to mortgage, hypothecate,
encumber, or cause to be liened any of the red estate. Defendant’s action of combining the mortgages
on two of the buildings fals squarely within the redtrictions of the partnership agreement. When
defendant took out the new, consolidated mortgage on the two buildings, the buildings were ill
burdened with a debt. Further, as correctly noted by the trid court, defendant’ s action in remortgaging
the two buildings into a single mortgage did not benefit the limited partner. More importantly, the limited
partner (plaintiff) never goproved the remortgaging and defendant, when he remortgaged the buildings
did not create a partnership account in which the bank was to deposit any proceeds. Rather, the money
went to defendant rather than to the partnership. Therefore, the trid court properly found that
defendant’s remortgaging of the two buildings condtituted a breach of his fiduciary duties under the
partnership agreement.

Defendant dso argues that the tria court erred in awarding plaintiff $4,500 for the gppraisd fee,
$11,384.18 in monies gpplied by defendant toward his mortgage liabilities, and $4,369.54 for the sewer
and road assessments. Section 1.6.5 of the partnership agreement provides the following:

Until the sdle of each property, the Genera Partner shal be responsible for and
pay dl expensesin connection therewith, including, but not limited to, monthly mortgage
payments, utilities, property taxes, insurance maintenance and the like and shdl hold the
Limited Patner harmless from and indemnify her agang any liability in connection
therewith. Neither the Generad Partner nor his affiliates shdl be required to enter into
leases on the respective properties, but shal make dl of the aforesaid payments and pay
the Limited Partner her guaranteed payments pursuant to Section 6.2 hereof,
irrespective of whether or not the respective properties are leased.

The trid court correctly concluded that the sewer and road assessments were expenses in connection
with the property, and that defendant, as the generd partner, was solely responsible for paying those
asessments. These assessments had nothing to do with the sale of the properties, therefore, defendant
improperly deducted them from the sde of the buildings when he was to give plantiff one-hdf of the
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proceeds. Thus, the trid court did not err in awarding plaintiff $4,369.54 for the road and sewer
assessments.

With respect to the appraisal fee and other monies associated with the mortgage ligbilities, § 6.4
of the partnership agreement provides that plaintiff was to receive one-haf of the net proceeds of the
sde of the buildings. Specificdly, net proceedsis defined as “the Gross Sde Price of the Real Property
sold, less dl commissions, title policy codts, recording costs, revenue stamps and other costs directly or
indirectly attributed to said sde, less the amount of the Mortgage at the date of the sdle on said property
and less the amount of any ‘capitd expenditureé on such property made after the date of this
Agreement.” At the time that defendant remortgaged the buildings, he issued a cashier’s check in the
amount of $11,384.28 to Nationa Bank of Detroit, which conssted of two monthly mortgage
payments, the mortgage application, and over $2,000 was placed into the partnership account. Under
§ 5.2.3 of the partnership agreement, defendant was responsible for the mortgage payments until the
properties were sold. Further, because defendant improperly remortgaged the buildings to his benefit
only, the tria court did not dlearly err in awarding plaintiff $11,384.18.> Defendant cannot be entitled to
monies generated as aresult of his breach of hisfiduciary duties.

With respect to the $4,500 awarded by the trid court for the appraisal fee, we find that this
award was error because the gppraisal fee for the remortgaging was waived and returned to defendant.
Therefore, the waiver of the appraisa fee left defendant with a zero baance. However, because
defendant did deduct this amount, the trid court did not err in awarding this amount back to plaintiff.
Defendant clearly cannot deduct an item that was returned to him and he could not properly deduct an
item where he was not entitled to remortgage the propertiesin the first place. Therefore, we &ffirm the
award of $4,500 to plaintiff for the gppraisa fee as not being inequitable under these facts.

No. 189458
A%

Faintiff first argues that defendant breached his fiduciary duty and misdlocated the $1,000,000
of the sdes transaction for the two buildings and the medica practice. We agree with plaintiff that
defendant breached his fiduciary duty under the partnership agreement and that he misdlocated the sdes
proceeds. Therefore, the trid court clearly ered in ruling tha plantiff's cam that defendant
misallocated the proceeds from the sale was not supported by the evidence.

According to the May 11, 1994 purchase agreement, the purchasers paid defendant $325,000
for the assets of the medical practice, $75,000 for defendant’ s covenant not to compete, and $600,000
for the two buildings. Paintiff asserts that these amounts are erroneous because defendant was
awarded dl of the stock of his medical practice in the judgment of divorce, and it was to his benefit to
skew the vaue of the medicd practice in hisfavor. Thetrid court aso noted that defendant’s “actions
required careful scrutiny at the time of the sale since the value of the practice might have been skewed in
his favor.” Plaintiff notes that according to defendant’s corporate tax return for July 1, 1993, through
June 30, 1994, defendant’s medica practice had only $63,318 in tota assets. Therefore, the sdling
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price of $325,000 is grosdy inflated by defendant where he valued the assets of the medica practice a
$325,000 just one month before listing his medical assets at $63,318 on his corporate tax return.
Because only defendant would receive any monies from the sde of the medicd practice, he was
certainly motivated to alocate a portion of the sde price of the buildings to the medica practice, which
would conflict with his fiduciary duties to plaintiff to sdll the properties & market value and a an am’'s
length transaction.

Plaintiff dso questions the $600,000 purchase price alocated to the two buildings where the
buildings had been recently appraised a $765,000. The buildings were appraised at $765,000 when
defendant refinanced them. Pursuant to 8 5.6 of the partnership agreement, defendant was required to
&l the buildings a an am’s length transaction and a market vaue. Clearly, defendant did not sl the
buildings a market value® and was motivated to skew the vaue of the medica practice in His favor.
Therefore, the trid court did not err in finding that defendant breached his fiduciary duty under the
partnership agreement.

However, we must disagree with the tria court’s finding that defendant did not misallocate the
proceeds from the sale of the buildings and his medica practice. The evidence presented clearly shows
otherwise. Having found that defendant breached his fiduciary duty by not selling the building a market
vaue, defendant cannot then profit thereby. Therefore, we beieve the equitable result is to award
plaintiff $82,500 for this breach of fiduciary duty. This amount represents one-haf of the amount of the
difference between the assessed value ($765,000) and the sdlling price ($600,000).

We dso find that defendant misalocated the $600,000 when he deducted certain amounts that
should not have been as st forth in the partnership agreement. As st forth in § 6.4, net proceeds
includes the gross sde price of the property, less the amount of the mortgage on the date of sle.
Defendant correctly deducted $93,658.17 paid to Michigan Nationd Bank for the badance of the
mortgage, and $53,955 for other expenditures not challenged by plaintiff. However, defendant
improperly deducted the road and sewer assessments and the trid court properly awarded plaintiff her
amount with respect to these assessments (see Issue I, supra). Defendant aso deducted
$405,024.98 to Nationa Bank of Detroit to pay off the mortgage on the two buildings sold. This was
improper because defendant used $221,874 of the $600,000 to pay off the mortgage on the third
unsold building. This was not an dlowable deduction from the net proceeds of the sde of the two
buildings because the third building was not sold. Defendant breached his fiduciary duty under the terms
of the partnership agreement when he used the proceeds from the sale of the two buildings to pay off
the third unsold building, thereby reducing the amount of proceeds owed to plaintiff.

Accordingly, we bdieve that the proper distribution of proceeds should have been: $93,658.17
to Michigan Nationd bank for the mortgage on the first building, $162,516.48 to Nationd Bank of
Detrait for the mortgage on the second building, and $53,955 for other various costs not contested by
plaintiff, for atotal of $310,129.65. The net proceeds total $293,962.65, which represents the gross
proceeds from the sde of the buildings ($604,092.30) less the alowable digtributions ($310,129.65).
Plaintiff is entitled to one-haf of the net proceeds ($146,981.32) less the amount received ($21,357.53)
for atotal of $125,623.79.*
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Therefore, we find that the trid court erred in failing to award plaintiff the amount she was owed
pursuant to 8§ 6.4 of the partnership agreement (50% of the net proceeds resulting from the sde as net
proceeds is defined in the partnership agreement). On remand, the trid court isto award plaintiff atotal
of $208,123.79 ($125,623.79 plus $82,500).

Faintiff aso contends that she is entitled to $110,500 as one-hdf of the amount used to pay off
the mortgage on the third unsold building, which mortgage amount was $221,000, since defendant
improperly paid off the mortgage with proceeds from the sde of the two buildings. However, we have
dready found that defendant improperly deducted $221,000 from the proceeds and diminated that
amount from the proper deductions of the sale of the two buildings. Moreover, plaintiff will be entitled
to one-haf of the net proceeds of the sde of the third building. Since there is no longer a mortgage on
the third building, the net proceeds will be sgnificantly higher. That is, there will be no mortgage to
deduct from the sale proceeds. Therefore, there will be no windfdl to plaintiff or defendant. Plaintiff
will receive one-hdf of the net proceeds at the time of the sde of the building as provided for in the
partnership agreement.

Plaintiff aso argues that she is entitled to $22,280.95 for other expenses that defendant
improperly deducted. However, plaintiff makes no citation to the record to support her clams. Plaintiff
cannot leave it to this Court to search the lower court record to find support for her argument.
Therefore, we deem that this argument is abandoned. We cannot award plaintiff over $22,000 where
she offers no support for this amount.

\Y,

Ladly, plantiff argues that the trid court erred in denying her request to be reimbursed for
approximately $3,900 in medical expensesincurred on behdf of the children.

The trid court ruled that plaintiff had not sustained her burden of proof for medicd bills, and
that, except for emergencies, the parties were required to consult with each other before medica
expenses were incurred.  The judgment of divorce specified the following with respect to medica
expenses for the children:

IT IS FURTHER ORDERED AND ADJUGED that Defendant shdl be
responsible for and shall pay the reasonable and necessary costs of dl hospital, medicdl,
dentd (including orthodontia), prescription drug, optica, psychologica and psychiatric
care for the minor children of the parties. The Defendant shdl maintain and pay for
comprehengve Blue Cross/Blue Shidd hospital and medica insurance (or its equivaent)
covering the minor children. The parties shdl consult with one ancther regarding non
emergency medicd treatment for the minor children, including orthodontic care. The
parties shall cooperate in obtaining and providing such receipts, bills, and insurance
forms as may be necessary for tax or insurance purposes. The Defendant’s obligation
with respect to sad children shdl continue until said children have graduated from
college, notwithstanding the fact that they have attained the age of mgority.
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Wefind that the trid court did not err in denying plaintiff’ s request for reimbursement of medica
expenses. The trid court’s findings that plaintiff had not consulted with defendant before the medica
expenses were incurred and that plaintiff had not sustained her burden of proof are not clearly
erroneous. Plaintiff has falled to provide any evidence that she complied with the judgment of divorce
before incurring the medical expenses. Accordingly, the trid court’s ruling in this regard was proper.

Affirmed in part, reversed in part, and remanded for further proceedings consstent with this
opinion. We do not retain jurisdiction. Plaintiff may tax costsin Docket No. 187946 only. No taxable
costs pursuant to MCR 7.219 in Docket No. 189458, neither party having prevailed in full.

/9 Kathleen Jansen
/9 Richard |. Cooper

! Additionaly, the judgment of divorce set the rate of dimony a $4,000 a month for a period of 120
months, subject to petition of modification of the amount, but not the duration, of the payments.

2 We note that there is a ten-cent discrepancy between the tria court’s award to plaintiff and the amount
actualy paid to the bank.

% Defendant relied upon the assessment value of $765,000 when he remortgaged the two buildings, so
his claim that the buildings were sold a only $600,000 is highly sef-serving. Defendant aso had four
more years under the partnership agreement in which to sdll the buildings. Thus, there was no rush for
defendant to sdll the buildings. This evidence certainly indicates a non-established “fair market vaue’
for the two buildings sold.

* This amount differs from the amount proffered by plaintiff in her brief because her figures do not
account for the deduction of the mortgages remaining on the two sold buildings. These deductions are
proper pursuant to the partnership agreement.



