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PER CURIAM.

Paintiff appeds the circuit court’s order granting summary dispostion in favor of defendants.
On plaintiff’s initid gpped, this Court affirmed on satute of limitations grounds. Flake v City of
Detroit, unpublished opinion per curiam, issued December 19, 1995 (Docket No. 169492). In lieu of
granting leave to apped, the Supreme Court vacated and remanded to this Court for consideration of
the remaining issues plantiff raised’ Flake v City of Detroit, 454 Mich 889 (1997). We now
reverse.

The facts viewed in a light most favorable to plaintiff are that in 1988 the Detroit Police
Department (DPD) implemented mandatory drug-testing for police officers. On August 2, 1989
plaintiff, a Detroit police officer, was ordered to and did submit to a drug test which included a strip-
search. Plaintiff tested negative. On May 2, 1990 plaintiff was given notice to submit to a second drug
tes. Paintiff reported to the test Site, was dirip-searched, and produced a urine sample, which was
seded by atechnician. However, plaintiff refused to hand over the sample because he believed that the
strip-search violated his condtitutiondl rights. Plaintiff was suspended that evening,? and discharged on
June 6, 1990, for refusing to complete the drug-screening procedures. After plaintiff exhausted interna
appeds, the Board of Police Commissoners upheld hisdismissal in April 1992.



In the interim, in July 1989 a class action lawsuit was filed againg the City of Detroit chalenging
the condtitutionality of the strip-searches® In May 1991, the circuit court in the class action case ruled
from the bench that the DPD’s strip-searches were uncongtitutional. In June 1991, the class was
certified. The class was composed of al sworn members of the DPD subjected to urindyss drug-
testing between 1988 and 1991, approximately 4800 officers. Notices to the class were distributed in
late 1991.* Following seitlement negotiations, the parties reached a tentative agresment, which was
placed on the record on December 10, 1992.

In March 1993, plaintiff received notice of the class action for the firgt time, in the form of a
memo dating that officers could gppear a an April 7, 1993 settlement conference to state their support
or opposition to the terms of the settlement.® Plaintiff appeared without counsd at the April 7, 1993
conference, a which time the circuit court heard from severa police officers and heard the motion to
grant the consent judgment. The transcript of that hearing reveds that the circuit court told plaintiff that
reingtatement is * not dedt with in this cass” and “if you want to try to be reingtated . . . you need to opt
out.” Further, defendant’s counsel dtated at the hearing that plaintiff’s request for reingtatement “is a
whole different ball game’. The circuit court later repeated that reingtatement “is not dedlt with in this
lawsLit.” Plantiff did not state that he decided not to opt out.’ The colloquy that took place between
plantiff and the court regarding opting out was hypothetica and plaintiff emphasized above dl that he
wanted to pursue a claim for reinstatement.” The circuit court stated a the condusion of the hearing:

THE COURT: The fird ruling that seems somewhat clear to me is that anybody who
clams a defective notice in terms of the class certification that occurred during the last
sx months of June [dc] of '91 ether has D try to opt out and use the procedures
available for that, and that’s filing an appropriate motion, or if they Hill wish to try to
seek their fair share of the settlement, they can no longer seek to opt out.

The circuit court did not, as the dissent dates, rule that plaintiff could not seek the remedy of
reingtatement without opting out of the suit. While the issue was discussed between the court and the
atorneys, the court made no ruling.® The court entered the consent judgment on the same date the
hearing was held, April 7, 1993.

On June 3, 1993 plaintiff filed the ingtant case in propria persona,’ dleging thet his dismissd in
June 1990 for refusng to cooperate with an uncondtitutiond drug test and drug-testing procedures
violated his rights to engage in symbolic speech, denied him due process and equal protection, and
deprived him of his property interest in his employment. Plaintiff’s complaint aleged that defendant
terminated his employment without legd badis or judtification, and requested reingtatement, among other
things

Defendant filed a motion for summary dispostion in lieu of an answer on June 25, 1993.
Plantiff had, in the interim,™ filed a motion to opt out in the class action case. In the instant case,
defendant’ s motion was dismissed pending decision on plaintiff’s motion to opt out. Paintiff’s motion to
opt out was denied by order dated August 24, 1993 and his motion for reconsideration was denied on
September 8, 1993. Defendant then renewed its motion for summary dispostion in the ingtant case,
arguing that resjudicata barred plaintiff’sclams. In response to defendant’s motion, plaintiff argued that
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he was in a unique class of one, in that he was the only officer discharged who had not been found to
have usad illegad drugs, and was the only officer who refused to turn over a urine sample he had
produced based on his bdief in the uncondtitutiondity of the procedure. Plaintiff dso filed amotion for a
declaratory judgment that he was not covered by the consent judgment. The circuit court entered an
order granting defendant’'s motion for summary digpostion and denying plaintiff’s motion for a
declaratory judgment on October 4, 1993. This apped ensued.

The sole issue is whether res judicata bars plaintiff’s clams. We conclude that plaintiff cannat,
in this proceeding, collaterdly attack the decison made in the class action that plaintiff was a class
member. The question remains, however, whether res judicata bars plaintiff’s individua clam for
reinstatemert. We conclude that that claim is not barred.

Res judicata bars both claims actudly litigeted in a prior action and those clams arising out of
the same transaction which plaintiff could have brought, but did not. Schwartz v City of Flint, 187
Mich App 191, 194; 466 NW2d 357 (1991). The doctrine applies to consent judgments as well asto
judgments derived from contested trids. 1d.

The prior class action was a facid chdlenge to the conditutiondity of the City of Detroit’s
mandatory random drug-testing program, which included drip-searching. The class action sought
injunctive relief to end the City’s policy of testing police officers and to recover damages on behdf of
the approximately 4800 officers, sergeants and lieutenants who were required to submit to random
drug-testing. As part of the consent judgment, the City was enjoined from conducting strip-searches as
pat of any random drug-testing program unless it had reasonable individudized suspicion of
wrongdoing. The City also agreed to pay $975,000 to cover al claims for damages, interest, attorney
feesand cogts. The monetary relief was deemed find, non-gppedable and binding on dl class members
except those who had opted out.

FPantiff’s individud suit requested reingdatement. Plantiff argues, and defendants do not
dispute, that the class action complaint did not seek as relief reingtatement for any class member.™* The
consent judgment in the class action did not mention reindatement. Nor does defendant dispute
plantiff’s assertion that he was the only officer terminated whose drug test results were negative.
Defendant argues that plaintiff could have raised his reingtatement claim in the class action. We cannot
agree. Asobserved by Judge Caprathe in his dissent in this Court’ s initid decision in this case, Flake,
supra, plaintiff did not receive notice of the class action until March of 1993,

Res judicata bars clams arisng out of the same transaction which the parties, exercisng
reasonable diligence, could have raised but did not. Sorague v Buhagiar, 213 Mich App 310, 313;
539 NW2d 587 (1995). In the indtant case, plaintiff raised his clam at the first opportunity, i.e., the
April 7, 1993 hearing, given that he received notice of the class action in March 1993. The circuit court
did not dlow plaintiff to inject his clam for reingtatement at that time and entered the consent judgment
on that date. We conclude that plaintiff could not have brought his clam for reinstatement earlier and
exercised reasonable diligence. ™



Nor has defendant shown that plaintiff’s reingtatement clam was actudly litigated. In Cooper v
Federal Reserve Bank of Richmond, 467 US 867, 880-881; 81 L Ed 2d 718; 104 S Ct 2794
(1984), the United States Supreme Court held that a judgment in a class action determining that an
employer did not engage in a generd pattern or practice of racid discrimination againg the certified
class of employees did not preclude a class member from maintaining a subsequent civil action dleging
an individud dam of racid discrimination againg the employer, where the digtrict court in the class
action had not decided the individual daims of the petitioners a issue™® See aso, Cameron v Tomes,
990 F2d 14, 17-18 (CA 1, 1993)(relying on Cooper, supra, in afirming the didrict court's
determination that a prior class action brought by prisoners regarding conditions of prison confinement
did not bar the plaintiff’s individua claims, noting thet the issues peculiar to the plaintiff were not litigated
in the prior class action.)™

The cases the dissent cites are distinguishable from the ingant case. In King v South Central
Bell Telephone & Telegraph, 790 F2d 524 (CA 6, 1986), the plaintiff brought suit against her
employer and her union, the Communication Workers of America (CWA), dleging tha her
reinstatement to alower paying job when she returned to work after a maternity leave violated Title VI,
42 USC 2000e et seqg. The didrict court granted the defendants motions for summary judgment,
concdluding that the plaintiff’s action was barred by the settlement of a prior class action the CWA had
brought againgt the defendant employer, which dleged that the employer’s policies and practices with
respect to maternity benefits discriminated againg its female employees, in contravention of Title VII.
The didrict court held that the employer violated Title VII by denying guaranteed reinstatement to
former or equa pogtions to its femae employees on maternity leave, and a settlement agreement was
reached settling dl clams againg the employer relating to maternity leave of aosence policies subject to
the classaction. Id. at 525-526.

As in the indant case, the plantiff in King first became aware of the class action when she
received documents relating to the proposed class settlement.  However, unlike the ingtant case, the
plaintiff did not contest that she was a class member, participated in the class action, and received
money pursuant to its settlement.  The issue in King, unlike the ingtant case, was whether the plaintiff
could assert clams she failed to bring in the dass action in a subsequent individua action. Included in
the documents the plaintiff had recaeived was a clam gpplication, which the plaintiff completed and
pursuant to which she received money under the consent judgment. The plaintiff’s clam agpplication
referred only to the eight-day delay between her request to return to work and the date on which the
employer actudly returned her, and did not clam lost wages as a result of being returned to the lower-
paying job, athough she did mention the lost wages clam and loss of seniority in aletter of objection to
the court. Id. a 527. On gpped from the digtrict court’s grant of summary judgment for the defendarnt,
the plaintiff argued that her action should not have been barred on res judicata grounds because the
notice she received was condtitutionaly deficient and she was inadequately represented by the class
representative.  The United States Court of Appeds for the Sixth Circuit rgected both arguments,
noting:

The ‘Important Notice' [included in the packet of documents the plaintiff received
relating to the proposed class settlement] unambiguoudy dates thet ‘if you were . . .



ddayed in reingtatement to your job when you requested to return to work form your
maternity leave, you may be owed a settlement from the company.” King's clam that
Bdl faled to reingate her to her former job as frame atendant clearly falls within this
language. Moreover, the notices and proposed settlement agreement are replete with
warnings thet fallure to file a dam may result in the loss of aright of action. Even if it
can be argued that the notice was somewhat ambiguous, King could not opt out
because the action did not include that privilege. The most she could do was object to
the decree and she did.

King understood the naotice to the extent that she took advantage of the opportunity to
file objections, in the form of a letter to the court. Proof that the trid court consdered
King's letter is the fact that the proposed settlement agreement was revised to include
the seniority clam that King, dong with other class members, brought to the court’s
attention by way of objections.

We, therefore, conclude that the notice King received regarding the proposed class
action settlement was not condtitutiondly deficient. It certainly advised her of her rights
and comported with due process requirements. [ld. at 530.]

In contradt, in the ingant case, plaintiff sought a remedy, reingtatement, which was not part of the class
action.

Manji v New York Life Ins Co, 945 F Supp 919 (D SC, 1996), is dso distinguishable. In
that case, the defendants in their motion for summary judgment argued that res judicata barred the
plaintiffs from pursuing the ingtant class action in federd court, separate from anationwide class action in
New York state court (the Willson action) againg the defendant by three million current and former
New York Life policy owners. The defendants argued that the plaintiffs were given severd
opportunitiesto opt out of Willson but failed to do so.

Unlike the ingtant case, the plantiffs in Manji received “dl required notices of the class action
pending in New York prior to August 30, 1995,” which “fully described how the plaintiffs could opt-
out of the class action and the consequences of failing to do so by October 31, 1995.” The plaintiffs
forwarded these notices to their atorney, who advised counsel in the class action that a separate action
had been filed before receipt of notice of the class action. Counsd in the class action responded and
asked whether the |etter “condtitutes your clients' decision to opt-out” of the class action settlement. 1d.
a 921. The plaintiffs counsd then sent another letter sating that the plaintiffsS decision to opt-out is
“dependent on which relief will be granted in that settlement,” and asked to be advised in that regard.
Counsd in the class action responded that he could offer no advice regarding the relief that would be
afforded. Nether the plaintiffs nor their counsd contacted New York Life regarding opting-out of
Willson after thisletter. 1d.

Unlike the indant case, the plaintiffs in Manji received notice of the class action and received
notice that in order to not be bound by the class action settlement they had to opt-out, at least severd
months before the opt-out deadline date. The plaintiffs failed to opt-out. In the ingant case, plaintiff
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appeared in court at the first opportunity he could do so, on April 7, 1993, given that he had received
his firg notice of the class action in March 1993. At that time, he sought to inject the issue of
reinstatement and the court expresdy held that reinsatement was, and would not be, an issue in  the
case.

The remaining cases cited by the mgority do not involve Stuations where the court presiding
over the class action expressy declined to include in the class action the dlams raised by the plaintiff.
Seen 10, supra.

Under these circumstances, we agree with Judge Caprathe' s dissent in the initid decison of this
case that the prior adjudication should only have preclusve effect asto the issues actudly litigated in the
class action. We conclude that plaintiff’s individua clam seeking reingtatement should not have been
dismissed, and remand to dlow plaintiff to pursue that dlaim.*

Reversed and remanded for further proceedings. We do not retain jurisdiction.

/4 Clifford W. Taylor
/9 Helene N. White

1 On remand, Judges Taylor and White were substituted for the former visiting judges. They did not
participate in this Court’ s previous decision.

? The following day he took his sedled urine sample for testing to an independent laboratory, which
refused to test that sample but teted a sample plaintiff produced. The results were negative.
Apparently, plaintiff submitted an affidavit that stated that he was drug free on May 21, 1990, he was
not a drug user and was not concerned that he would fail the drug test, and that the reason he went to
the independent drug-testing facility was to establish that he was drug free. [The affidavit is not in the
lower court record, but is referred to in plaintiff’s brief in opposition to defendant’ s motion for summary
disposition, filed July 22, 1993 ]

% Brown v City of Detroit, Wayne Circuit Court No. 89-917823 CL.

* Officers received notice with their November 27, 1991 paychecks; retired officers received notice
with their December 2, 1991 pension checks, notices were posted in police precincts and dher
department areas in December 1991; and former employees were sent notices at their last known
addresses by firgt classmall.

® As noted in the dissenting opinion to this Court’s initia decision, plaintiff took and passed a polygraph
exam regarding when he first received notice of the action.
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® We thus cannot agree with the dissent’ s statement to the contrary.

" When plaintiff addressed the court, the following exchange occurred:

MR. FLAKE: Widl, Your Honor, as you can see there, | have severa pieces of
documentation. The fird piece that you're examining now is the results of the drug test
that | took approximately 13 hours after my dismissa from the department. | redize
that my actions to refuse to comply with that order, which | deemed Uncondtitutiona,
because | deemed the procedure in which the samples were taken uncondtitutionaly, |
would be questioned and that | will be suspected of a drug user. So, therefore, | got
that test run. And as you can, the results there are negative.

Now, at the time of my suspenson, | clearly stated that by reasons for refusing to
complete or comply with the testing procedure, was based on conditutiondity. |

received a letter in the month of March gtating that there was a class action suit on my
behdf concerning thisissue. | was very surprised, to say the leadt, to learn about this
class action suit, snce | was not notified by the attorney’s office prior to March of this
issue. | was not notified by my union who represent me and | fall —

THE COURT: I'msorry. You're saying that your first notice of this was the notice of
this proceeding.

MR. FLAKE: Yes. InMarchof '92 -1 mean '93, Sr.
THE COURT: Okay. Go ahead.

MR. FLAKE: And | fal —as| read the letter, it stated that the procedure itsalf, which |
was dismissed from the department for not completing, was, in fact, uncondtitutiond.

THE COURT: Let me ask you this, Sir. | assume Mr. Brewer for the plaintiff and Mr.
Ashworth for the defendant is going to show me what notice was given to the class
members initidly and that it was proper. If you had received the notice that went out,
that notice would have told you that you have the right to either opt in or opt out of this
litigation. By opting — to opt out, you would have to do something affirmatively. To opt
in, you would have to do nothing. At this—and my question’s going to be, what would
you have opted to do, and I'll tell you what the ramifications of your decison is before
you make this decison.

If you chose to opt out and | let you opt out at thistime, I’'m not sure I’m going to, but if
| did dlow you to opt out at this time, the result would be that you would not share in
the recovery in this case in any way and you would have the right, if you wanted, to file
your own lawsuit and go through dl the proceedings that would be required with
respect to that. | can tdl you, this is as very complicated case and | don’'t know
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whether you would find a lawyer based upon the damages you may have suffered to
take it, but you would have the right to do that.

On the other hand, even though you may not have gotten notice, at least you say you
didn’'t get natice initidly, you did get natice of this hearing and you il have afull right, if
you opt in, to ask that you receive a greater share of the money available than others
based upon your peculiar circumstances.

So do you understand what I’'m saying about opting in or opting out?
MR. FLAKE: | believe, Your Honor.
THE COURT: Based on what you know now, isit your desire to opt in or opt out?

MR. FLAKE: Based on the statements that you just made, | would probably opt in
because | —for the reasons that | have no representation.

THE COURT: Is your concern here that the total amount of the settlement is not
enough or that your share should be more than the average of dl the members because
of your peculiar circumstances?

MR. FLAKE: My concern isthat | wish to have my position restored. | wish to have
my record exonerated.

THE COURT: That's not dedt with in this case, Mr. Brewer?
MR. BREWER: No, Your Honor.
MR. FLAKE: The reason why I’'m saying this, Y our Honor —

THE COURT: No, | understand what you're saying. I’'m only saying thet if you opt in,
the only benefit you'll get from this case persondly is to what extent you receive money
as the reault of your cdlam in this case. If the injunctive relief agreed to is only future
orientated, it deds nothing with the past, and, therefore, if you want to try to be
reinstated based on this, you need to opt out. Would you disagree with that, Mr.
Brewer?

MR. BREWER: No, Your Honor, | think that that’s the correct procedure. If the
people want to pursue individua damages actions, they should or need to opt ot.

THE COURT: Can heopt in but ill file alawsuit for reinstatement based on this?

MR. BREWER: | believe so, Your Honor. This case was and is a facid challenge to
the drug testing and strip searching that occurred, it was brought as that and it was
litigeted asthat —



THE COURT: Yeah, but doesn't the granting of monetary relief ded with dl damages
and that you could have, in this case, asked for individud injunctive relief with respect to
getting jobs back if you had wanted to.

MR. BREWER: That's posshle. And aso too, the City, | expect frankly, will argue
that when consent judgment is entered that should be Res Judicata as the law claims.

THE COURT: And | suspect Mr. Ashworth would probably argue that | should not
alow you to opt out at thistime.

MR. ASHWORTH: Wdll, that'strue. And thisis awhole different bal game that’s he
rasing with thisissue.

THE COURT: Okay. What elsewould you liketo tel me, Sr?

MR. FLAKE: Wdl, bascdly from my understanding of the letter that | received, there
is acondtitutiona issue here, whether the procedure was congtitutionally legal. Now the
City clams that the procedure was congtitutional and legdl and took it to court; they
logt that court case. | fail to understand why | particularly, during this litigation process,
was dismissed from the department for smply standing up for my congtitutiond rights.

THE COURT: | hear what you're saying and | guess dl | can say in response is this
That at thislate stage, thefilein this case, onits face, showsthat dl class members were
given adequate notice of the certification of the class and there was a time limit to opt
out. Six of the—only six people chose to opt out.

If, in fact, you can prove tha you didn’'t receive the notice you — that the file says you
got, you could probably get an attorney and file a case and try to say that you should
not be bound by this result because you didn’t get notice. [Defendant,in fact, followed
thiscourse] And it's a tricky matter because you' d have to not share in this, because
once you share in any part of this, it would, | think, be an implied admisson that you're
willing to be bound by the law with respect to the resolution of this case.

| hear what you' re saying and anything €lse you want to say you can, but itsredly up to
you and any counsdl you get from your atorney how you proceed with the main issue
you have here, which is reingatement, which is not dedlt with in this lawsuit.

MR. FLAKE: Okay. Asfar as an attorney, | do not have one, | cannot afford one,
that’swhy I’'m gppearing mysdf before this Counsd.

| would like to ask the individuds in charge of natification what notification did they
date that | received earlier.



THE COURT: After everybody dse — after dl the class members have a chance to
talk, I’'m going to require that the attorneys tell me exactly what notices were given and
how it complied with the law. So that will occur.

MR. FLAKE: Okay. | would dso like to point out the fact that | served the
department and my record was digtinctive. | beieve in the justice system, | believe in
the word “justice” and that's why when | fdt my conditutiond rights were being
violated, | was obligated to defend those condtitutiona rights and that’'s what | was
doing when | refused to comply the drug testing procedure.

THE COURT: Okay. Thank you, Sr, your statement is part of the record and certainly
will be consdered by me before | make any find decison.

8 Seenote 7.

® This case was assigned to the judge to whom the class action was originaly assigned. The class action
had been reassigned to the Chief Judge during its pendency and before the April 7, 1993 hearing.

1% The precise date plaintiff filed his motion to opt out of the class action sit is unclear, as the record of
the class action is not before us. However, plantiff’s answer to defendant’'s summary disposition
motion, filed on July 22, 1993, argued that plaintiff’s motion to opt out was pending.

1 While the record in the class action case is not before us, it appears that reinstatement was not sought
in that case because the class representatives were officers who submitted to the test and so were not
discharged, and had no need for reinstatement and back pay, or officers who were discharged for faling
the test and did not seek reingtatement. Plaintiff asserts that he was discharged for refusing to take the
test on condtitutiona grounds, and that he submitted his urine for testing elsewhere, and tested negetive.

12 Under these circumstances, we cannot agree with the dissenting opinion to the extent that it implies
that plaintiff knew of the class action before March 1993, decided on the record not to opt out, and did
not file atimely motion to opt out before the consent judgment was entered on April 7, 1993. In fact,
plantiff first appeared before the court on April 7, 1993, at the hearing on the motion to grant the
consent judgment. This was plaintiff’s first opportunity to appesar, i.e., the notice he had received of the
class action in March 1993 stated that officers could appear at the April 7, 1993 settlement conference
to Sate their support or oppogition to the terms of the settlement At the hearing, plaintiff informed the
court that he had only received notice of the class action in March 1993. The circuit court entered the
consent judgment on that same date, April 7, 1993. It thus would have been impossible for plaintiff to
file amotion to opt out before the consent judgment was entered, as the dissent Sates.

Clearly, plaintiff was not permitted to bring his reinsgtatement claim as part of the class action.

13 The Supreme Court noted:

-10-



It is dso suggested that the Didrict Court had a duty to decide the merits of the
individual clams of class members, a least insofar as the individud clamants became
witnesses in the joint proceeding and subjected their individual employment higtories to
scrutiny a trid.  Unless these dlams are decided in the main proceeding, the Bank
argues that the duplicative litigation that Rule 23 was designed to avoid will be
encouraged, and that defendants will be subjected to the risks of ligbility without the
offsetting benefit of afavorable termination of exposure through afind judgment.

This argument fails to differentiate between what the Digtrict Court might have done and
what it actudly did. The Didrict Court . . . pointedly refused to decide the individua
clams of the Baxter petitioners. [467 USat 881.]

Similarly, in theingant case, the circuit court pointedly refused to decide the reingatement claim.

14 The Cameron court noted:

We agree with the digtrict court that the state has made no showing that Cameron’'s
cdam isbared by resjudicata. Caseson res judicata, anplein many aress, arefairly
goarse where precluson of digtinctive individud clams is urged based upon an earlier
class action judgment. But in Cooper v. Federal Reserve Bank of Richmond, 467
U.S. 867, 880, 104 S.Ct. 2794, 2801-02, 81 L.Ed.2d 718 (1984), the Supreme
Court confirmed what common sense would suggest: a class action judgment—
there, in a discrimination case—bindsthe class members asto matters actually
litigated but does not resolve any claim based on individual circumstances that
was not addressed in the class action. Id. at 880-82, 104 S.Ct. 2801-02.

Under Cooper, we think thet res judicata plainly does not apply in this ingance. The
severd law suits and years of proceedings embraced by Langton . . . were concerned
with fairly generd issues (.., physicd plant, sequestration, equality of trestment) and
with specific clams of individuals other than Cameron. . . .

This case, by contradt, rests primarily on Cameron’s clams that his unusud Stuation
requires specid accommodations.  Soecificdly, that his physcd disability affects his
need for outsde medicd vigts, freer movement within the Treatment Center, and
separate bunking arrangements adapted to his handicap . . . . Thereisno suggestion
by the state that these issues peculiar to Cameron were actually litigated in the
Langton case.

Thus, the Sate's claim reduces itself to the argument that Cameron had to litigate those
issuesin the earlier cases or forever hold his peace. To describethisclam isto refuteit:
cdass action inditutiond litigation often addresses generd circumgtances, not the
digtinctive plight of someone claming specid needs or satus. To the extent individua
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concerns were addressed in Langton, Cameron is not even mentioned in the didtrict
court decison. . . . In theory, clam preclusion is possible where an earlier class action
clam is essentidly the same as a later action for individud relief, and issue precluson is
possible where a fact resolved in the class action proves important in the later action.
See Cooper, 467 U.S. at 880-82, 104 S.Ct. at 2800-02. No such overlap has been
shown here. [990 F2d at 17-18. Itdicsin origind. Emphasis added ]

> We note in response to the dissent's argument under Stefanac v Cranbrook Educational
Community (After Remand), 435 Mich 155, 163-164; 458 NW2d 56 (1990), that the record does
not support the assertion that plaintiff received settlement monies. Further defendant does not claim that
plantiff violated the tender-back rule. In fact, if plantiff received money, it would have been after this
case was filed and his mation to opt out of the class action was denied. Thus, it was impossible for
plantiff to have tendered congderation, if any, prior to filing suit.
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