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PER CURIAM.

Defendant appedls as of right from his convictions by a jury of accessory after the fact to a
fdony, MCL 750.505; MSA 28.773, and operating a vehicle while under the influence of a controlled
substance, MCL 257.625(1); MSA 9.2325. Defendant was sentenced as an habitua offender, fourth
offense, to ninety days in jail for the QUIL conviction, and Sx to twenty years imprisonment for the
accessory after the fact conviction. We affirm.

Defendant was charged in the present case with intentionaly aiding a codefendant to escape
arres following a robbery committed at a gas station in Kalamazoo, and for driving under the influence
of cocaine. Defendant’s theory e trid was that he was so high on cocaine and heroin on the day in
question, that he never knew codefendant even committed the robbery, and that he fled from the police
only because he did not want them to discover that he was driving while intoxicated, or that there was
aready awarrant out for his arrest.

Defendant first argues that the lower court erred in ingructing the jurors that they could only
condgder his prior robbery conviction for impeachment purposes, claming tha such an ingtruction
precluded the jury from using the conviction as substantive evidence supporting his defense theory at
trid. Defendant dso faults his trid atorney for failing to object to the court’s ingruction. We find no
error.



Before trid, the prosecution was given permisson by the court to introduce evidence of
defendant’s prior convictions for impeachment purposes should defendant decide to testify. When
defendant took the stand, he firgt dluded to his prior robbery conviction by indicating that he was on
parole for steding agold chain, and had violated the terms of his parole by traveling to Michigan without
securing a permit from lllinois authorities. Defense counsd then argued in cdlosng arguments that
defendant fled from the police because he was in violaion of his parole.  The prosecution never
mentioned the conviction, and during find indructions the court ingtructed the jury in pertinent part as
follows

Evidence has been recaved in this trid that the Defendant has been previoudy
convicted of a crime. You may condder this evidence only in deciding whether you
believe the Defendant is a truthful witness. You may not use it for any other purpose.
A past conviction is not evidence that the Defendant committed the dleged crime in this
case.

Despite the fact that defendant did not object to this ndruction & trid, or in the dterndtive,
propose a different one, he now clams that the words “You may not use it for any other purpose,”
precluded the jury from using the existence of the conviction to confirm his parole satus, and in turn, his
violation of that parole. Defendant’ s argument is without merit.

Fire, dthough defense counsd argued that defendant fled from police because he was in
violation of his parole, defendant’s own testimony did not reflect that same reasoning.  Instead,
defendant mentioned only the outstanding warrant, and his intoxication. Second, even if defendant had
dressed the parole violation, we conclude that the court’s instruction concerning the conviction did not
preclude the jury from believing defendant with respect to his parole status.

Evidence of defendant’s conviction done does not provide substantive evidence to support the
theory that defendant was indeed in violation of parole and that he fled from police for that reason.
Hence, not only is there a question of whether the evidence presented by defendant even raised such a
defense, the ingtruction given by the court had no effect on the jurors decision to consider the defense
or its veracity. Thus, no manifest injudtice is found. People v McVay, 135 Mich App 617, 618; 354
NW2d 281 (1984).

Finaly, having determined that the aleged error was not outcome determinative, defendant has
faled to established that his trid counsd was ineffective in neglecting to object to the ingruction.
People v Sharbnow, 174 Mich App 94, 106; 435 NW2d 772 (1989).

Defendant next argues that the trid court erred in denying his request for an ingruction defining
the digtinction between an aider and abettor and an accessory after the fact. Defendant clams that
because the prosecution suggested that defendant knew of the robbery, purposely parked his vehicle for
an easy getaway, and then intentionaly aided Smith in attempted escape, it raised issues and e ements of
both the crime of aiding and abetting and accessory after the fact. Therefore, the jurors should have



been given the indruction in order to resolve any confuson they may have had in discerning the
difference between the two crimes. We disagree.

A defendant cannot be convicted as both a principa under the theory of aiding and abetting,
and as an accessory after the fact, with respect to the same crime. People v Hartford, 159 Mich App
295, 299; 406 NW2d 276 (1987). For this reason, the crimina jury ingructions provide an
explanation for the difference between an aider and abettor and an accessory after the fact, and instruct
the jury to choose one or the other when convicting the defendant. 1d., 300. The jury in the present
case did not have both options before them.

Defendant was not charged as an aider and abettor, nor was that term ever used throughout the
duration of thetrid. Therefore, we conclude that rather than clearing up any confusion, the reading of
CJi2d 8.7 would have actualy caused more. Accordingly, the ingtruction was Smply inappropriate,
and no error isfound in the tria court’srefusdl to read it to the jury.

Ladt, defendant argues that his six- to twenty-year sentence for his accessory after the fact
conviction is excessive and violates the rule of proportiondity. We again disagree.

The sentencing of habitud offenders, like al other sentences, is reviewed for an abuse of
discretion. People v Cervantes, 448 Mich 620, 627; 532 NW2d 831 (1995). An abuse of discretion
will be found where the sentencing court violates the principle of proportiondity, which requires
sentences imposed by the sentencing court to be proportionate to the seriousness of the circumstances
surrounding the offense and the offender. 1d.; People v Milbourn, 435 Mich 630, 635-636, 654; 461
Nw2d 1 (1990).

As the sentencing court noted, defendant had an extensive crimind record, involving robbery,
burglary, theft, and drug convictions, and was in fact on parole when he committed the ingtant offense.
The court adso opined, with reason, that the record contained sufficient evidence to suggest that
defendant participated in the robbery to a greater extent than he was charged and convicted, and added
that it was evident that any previous attempts made to rehabilitate defendant had not been successful,
conddering his history as a repeat offender. Accordingly, we conclude that the record raises no
guestion concerning the propriety of the court’s decison, and provides nothing to indicate that the court
abusad its discretion in sentencing defendant.

Affirmed.
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