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MEMORANDUM.

Defendant was convicted of assault with intent to commit great bodily harm less than murder,
MCL 750.84; MSA 28.279, and felony-firearm, MCL 750.227b; MSA 28.424(2), and sentenced to
two to ten years and two years imprisonment, respectively. Defendant appeds as of right. We affirm.

Defendant clamsthat the trid court erred in denying his motion for anew trid on grounds that
audio tapes made of defendant to a 911 operator during the assault should have been made part of the
trid record and that histria counsd was ineffective for failing to seek admission of the tepes. Wedo
not agree. Thetria court did not abuse its discretion in denying defendant’ s motion for new trid.
People v Jehnsen, 183 Mich App 305, 310-311; 454 NW2d 250 (1990).

Maintiff asserts that the tapes were available at tridl. However, even assuming arguendo that the
911 tapes in question have been lost or destroyed, defendant has failed to show that their 1oss requires
the vacation of his convictions and sentences. Defendant’ s reliance on People v Austin, 76 Mich App
455; 257 NW2d 120 (1977), is misplaced. Austin is diginguishable from the instant case in severd
important regards. First, unlike the defendant in Austin, defendant has failed to show that any loss of
the tapes condtitutes an insurmountable impediment to gppellate review The missing evidence in Austin
was essentia to review and sustain defendant’s conviction; the defendant in Austin was convicted of
promoting pornography, but the alegedly pornographic materids were lost or destroyed. Here the
tapes were cumulative to triad testimony by both defendant and complainant as to the content of the
tapes. Second, the tapes in this case were never introduced into evidence or made part of an offer of
proof concerning their admissibility. Accordingly, the tapes are not part of the lower court record,



unlike the exhibits log in Austin. MCR 7.210(A)(1). Further, the loss of the tapesis at least partidly
attributable to defendant in light of defendant’s failure to attempt to make them part of the record.
Under these circumstances, Austin does not provide support for the vacation of defendant’ s convictions
and sentences.

Additiondly, defendant has falled to show that the trid court erred in resolving his ineffective
assisance of counsd cdlam without first conducting an evidentiary hearing or that he is entitled to a
remand for such an evidentiary hearing. Defendant is not entitled to an evidentiary hearing in light of his
failure to explain the nature of the information contained on the tapes and how that information would be
both admissible and helpful in presenting a vaid defense to the crimes charged. People v McMillan,
213 Mich App 134, 141-142; 539 NW2d 553 (1995). For these same reasons, defendant has failed
to show that trid counsd was ineffective. People v Pickens, 446 Mich 298, 303; 521 NW2d 797
(1994); People v Messenger, 221 Mich App 171, 181; 561 NW2d 463 (1997).

Findly, the trid court noted in its opinion that defendant testified that he deliberately obtained an
ingrument of deadly force and that the knife previoudy obtained by the victim was in the bedroom &t the
time of the assault. The trid court stated that it had observed during the trid that defendant was much
larger than the victim and that he was not injured in the confrontation. The trid court clearly indicated
that it did not believe defendant could have reasonably thought himsdlf in any danger from the victim so
asto judify hisusng agun to defend himsdf from her.

Affirmed.
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