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PER CURIAM.

Paintiff appeds as of right from an order granting defendants motion for summary digposition
pursuant to MCR 2.116(C)(10). We affirm.

Paintiff, a fifty-year-old femae former senior sales representative employed by defendant Alcon
Laboratories, filed suit claiming that Alcon and defendants Hicks and Hilton, who are Alcon supervisory
employees, discriminated againg plaintiff based upon her age and sex, in violation of the Civil Rights
Act, MCL 37.2101 et seq.; MSA 3.548(101) et seq. Plantiff further claimed that Alcon breached an
employment contract providing for just cause termination. Defendants moved for summary disposition,
arguing that plaintiff had failed to establish a genuine issue of materid fact with respect to these dams.
Thetrid court agreed and granted defendants maotion.

The dlocation of the burden of proof in discrimination casesis (1) the plaintiff has the burden of
proving by a preponderance of the evidence a prima facie case of discrimination; (2) if the plaintiff is
successful in proving a prima facie case, the burden shifts to the defendant to articulate a legitimate,
nondiscriminatory reason for its actions, (3) the plantiff then has the burden of proving by a
preponderance of the evidence that the legitimate reason offered by the defendant was merely a pretext.
Manning v Hazel Park, 202 Mich App 685, 696; 509 NW2d 874 (1993). A prima facie case of
discrimination requires proof of ether intentional discrimingtion or disparate treatment. 1d. To prove
intentiona discrimination, the plaintiff must establish that she was amember of a protected class, that she
was discharged, and that the person discharging her was predisposed to discriminate against members



of the protected class and actudly acted on that predispostion. Id., p 697. “To prove disparate
treatment, the plaintiff must show that she was a member of a class entitled to protection under the act
and that she was treated differently than persons of adifferent class for the same or amilar conduct.”
Id.

Here, plantiff has not edablished a materid factua dispute with respect to intentiond
discrimination. Plaintiff contends that her supervisor occasonaly treated her rudely and accompanied
her on sales cdls These facts do not establish that plaintiff’s working conditions were so intolerable
that she was forced to resign, however. Paintiff has adso faled to show that defendants were
predisgposed to discriminate based on age and sex and then acted on that predispodition in ther
treetment of plaintiff. Alleged comments by Hilton were isolated and do not bear any gpparent
relationship to defendants aleged congtructive discharge of plaintiff. See Phelpsv Yale Security, Inc,
986 F2d 1020, 1025-1026 (CA 6, 1993).

Paintiff also falled to present a prima facie case under a disparate treatment theory because she
did not identify any amilarly Stuated persons who were tregted differently than she was. Plaintiff in
1994 sold 5.6 percent less than she had in the prior year, and ranked eighty-ninth out of ninety
employees in medting her sdes quotas. A plantiff is not smilarly Stuated to employees with
performance levels that are higher than hers. Town v Michigan Bell Telephone Co, 455 Mich 688,
700; 568 NW2d 64 (1997).

Even if plantiff had established a prima facie case under a digparate treestment theory, summary
disposition would Hill be appropriate because she faled to establish a genuine issue of materid fact
regarding whether defendants stated nondiscriminatory reason for their treatment of plantiff was a
pretext for discrimination. Town, supra, p 698. Defendants increased their supervison of plaintiff
because she had failed to meet her sdles quota and was ranked eighty-ninth out of ninety employeesin
1994. Alcon cdculates each employee' s quota with a formula that takes into account the sales history
for each sales territory and is not based on race or gender. Plaintiff has not shown that the use of this
guota system was a pretext for discrimination. While plaintiff presented evidence that other employees
guotas were not increased to the extent that hers was, the variation in the amount that sales quotas were
increased was explained by the fact that quotas were caculated based on the sdes history of the
employee's sdes territory. There is no indication that the quotas were caculated or determined based
on an employee’s age or sex. Because there was no evidence that age or sex discrimination was a
determining factor in the dleged decison to congtructively discharge plaintiff, summary disposition was
properly granted. Town, supra, p 703.

Pantiff’'s remaining arguments are dso without merit. She contends that the trid court should
have presumed that certain evidence destroyed by Alcon was favorable to plaintiff’s case. Thereis no
indication, however, that Alcon destroyed the evidence when it knew or should have known that it
would be relevant. It was therefore unnecessary to sanction defendants by presuming that the evidence
would favor plaintiff's case. Brenner v Kolk, 226 Mich App 149, 160; 573 NwW2d 65 (1997).

Paintiff further contends that the tria court erred in deciding not to congder an affidavit filed by
plantiff’s counsd. Thisissue is not preserved because it was not decided below. Bowers v Bowers,
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216 Mich App 491, 495; 549 NwW2d 592 (1996). In any event, the affidavit, even if properly
admitted, would not ater the conclusion that plaintiff did not establish a genuine issue of materid fact.

Fnally, plantiff argues that the court erred in dismissng her breach of contract clam. We
disagree. There is no evidence of an express written or ora agreement for just cause termination.
Manning, supra, p 692. Moreover, defendant’s interna corporate policy regarding terminations did
not cregte a legitimate expectation of continued employment absent just cause; plaintiff did not know
about that policy and made no agreement with respect to it. 1d. Thus, assuming that plaintiff was
condructively discharged, the decision to grant summary disposition was proper.

Affirmed.
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