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PER CURIAM.

Defendant apped’s as of right from his jury trid convictions for one count of second-degree
murder, MCL 750.317; MSA 28.549, one count of assault with intent to murder, MCL 750.83; MSA
28.278, and one count of possession of a firearm during the commission of a felony, MCL 750.227b;
MSA 28.424(2). The trid court sentenced defendant to life in prison for the second-degree murder
conviction, life in prison for the assault with intent to commit murder conviction, and two years in prison
for the feony-fiream conviction. The second-degree murder and assault with intent to murder
sentences are to run concurrently with each other, but consecutively to defendant’s felony-firearm
sentence. We affirm.

|. Ineffective Assstance of Counsd

Defendant argues that he received ineffective assistance of counsdl because counsd failed to
request an ingtruction on intoxication as a defense to assault with intent to murder. We disagree.

In order to establish a denid of effective assstance of counsd, a defendant is required to
demongtrate that (1) the performance of his counsa was below an objective standard of reasonableness
under prevailing professona norms, and (2) a reasonable probability exigts that, in the absence of
counsdl’s unprofessond errors, the outcome of the proceedings would have been different. People v
Torres (On Remand), 222 Mich App 411, 424; 564 NwW2d 149 (1997).

Although the prosecution presented evidence at trial that defendant consumed acohol aswell as
some marijuana and cocaine prior to committing the assault, we conclude that the evidence clearly
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showed that defendant was able to form the intent necessary to be convicted of assault with intent to
murder. People v Mills, 450 Mich 61, 82-83; 537 NwW2d 909, modified on other grounds 450 Mich
1212 (1995). Defendant’s testimony ét tria reveded that he was in control of his actions when he shot
one victim twice as that victim atempted to climb out of the apartment window to escape the gun fire.
Because the evidence did not support an intoxication instruction, counsd was not ineffective in failing to
request it. Therefore, defendant’ s ineffective assistance of counsal argument is without merit.

We need not review defendant’s claim that the trid court had a sua sponte obligation to give the
ingruction for intoxication. Defendant did not preserve this issue for gpped because he did not st it
forth in his statement of questions involved. MCR 7.212(C)(5); Lansing v Hartsuff, 213 Mich App
338, 351; 539 NW2d 781 (1995). In any event, in light of our above andysis, an indruction on an
intoxication defense would have been ingppropriate.

Il. Voluntary Mandaughter

Defendant argues that the trid court erred in falling to give a requested ingruction for voluntary
mandaughter. We disagree.

This Court reviews jury ingructions in their entirety for error requiring reversa.  People v
Piper, 223 Mich App 642, 648; 567 NW2d 483 (1997). “Jury ingructions must include al the
elements of the charged offense and must ot exclude materid issues, defenses, and theories if the
evidence supports them.” 1d. Jury indructions should be read as a whole. 1d. Even if somewhat
imperfect, jury ingructions do not condtitute error requiring reversd if they fairly present the issues for
trid and sufficiently protect the defendant's rights. 1d. A tria court need not give requested ingtructions
unwarranted by the facts. 1d.

We conclude that there was insufficient evidence to warrant the reading of the ingtruction for
voluntary mandaughter because there was no evidence that defendant killed the victim in the heat of
passon. People v Pouncey, 437 Mich 382, 387-388; 471 NW2d 346 (1991). Therefore, the trial
court properly denied defendant’ s request for the voluntary mandaughter instruction.

[1l. Sentencing

Defendant argues that the trid court improperly caculated his score for Offense Variable (OV
9) under the sentencing guiddines. However, “gppellate relief is not available for clamed errors based
on dleged mignterpretation or misgpplication of the scoring guiddines” People v Peerenboom, 224
Mich App 195, 201; 568 NW2d 153 (1997). Defendant’s podtion is that the trial court misapplied
OV 9 by determining that he was the leader in a multiple offender Stuation. This is a type of damed
error in goplying or interpreting the sentencing guideines for which gppellate reief is not permitted under
People v Mitchell, 454 Mich 145, 176; 560 NW2d 600 (1997) as the “guidelines do not have the
force of law.”

Affirmed.
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