STATE OF MICHIGAN

COURT OF APPEALS

N & T PROPERTIES, INC, UNPUBLISHED
Pantiff-Appdlant,
v No. 196507
Allegan Circuit Court
SURPLUS PROCEEDS OF FORECLOSURE LC No. 96-019347
SALE, MICHAEL PONTONI and LAURIE
PONTONI,

Defendants-Appel lees.

Before: Markey, P.J.,, and Griffin and Whitbeck, JJ.
WHITBECK, J. (dissenting).

| respectfully —and quite rductantly — dissent. While | sympathize with the mgority’ sinclination
to avoid an unfair result, | conclude that the legaly proper result in this case is to affirm the trid court.

As the mgority dl but acknowledges, gpplication of the plain language of MCL 600.3252,
MSA 27A.3252 would require that the disputed portion of the “surplus funds’ at issue be paid over to
the Pontonis. “[W]here a datuteis clear and unambiguous on its face, we will follow the clear language
as written without engaging in judicid congruction.” Chmielewski v Xermac, Inc, 457 Mich 593,
606,  Nw2d __ (1998). Accordingly, the Pontonis are legally entitled to the disputed funds.

With the most honorable intentions, the majority has departed from the clear and unambiguous —
and highly detalled — statutory scheme governing mortgage saes and replaced it with an ad hoc “fair”
resolution. | recognize the doctrine that statutes should be construed “to prevent absurd results,
injustice, or prgjudice to the public interest.” McAuley v General Motors Corp, 457 Mich 513, 518;
578 Nw2d 282 (1998). However, that doctrine of judicia construction should not be reached in this
context, where the detailed requirements of a quite eaborate statutory scheme are clear. Cf.
Chmielewski, supra. It is troubling that a proper gpplication of the law would result in the Pontonis
recaiving a large windfdl that would have been avoided if plantiff had behaved in a fashion even
remotely gpproaching that of a“rationd” economic actor at the foreclosure sale. It would certainly be
desrable if this Court could apply a doctrine in the nature of reformation or estoppe to “correct” the



amount of plaintiff’s bid. However, | see no reasonable way to do so because this would require us to
determine the amount that plantiff should have bid for the property, a matter beyond judicid
competence. Indeed, the basic point of having an auction would seem to be dlowing the amount to be
paid for the foreclosed property to be determined, or at least influenced, by market forces. | am
concerned that the approach of the mgority opinion, if followed in other cases, could lead to ingtability
in the law and commercid dedings by encouraging litigation over the vdidity of successful bids a
foreclosure sales.

It is noteworthy that plaintiff is gpparently a company focused on red edtate deding. It seems
reasonable to expect such a company to be commercidly sophigticated enough to be familiar with
datutes governing mortgage foreclosures and the like. While | too sense injudtice in a result that would
dlow the Pontonis a large windfdl due to plantiff’s evident mistake in overbidding a the mortgage
foreclosure sde, | nevertheess conclude that we should apply the clear and unambiguous language of
MCL 600.3252; MSA 27A.3252. As the often repeated saying goes, hard cases may indeed make
bad law. Indeed, as | have commented in another dissent, what may be one judge’ s compassionate
attempt to be fair, may well be the next judge’ s caprice. | respectfully dissent.
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