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PER CURIAM.

Faintiffs apped as of right the order granting summary dispostion in favor of defendants
pursuant to MCR 2.116(C)(7) and MCR 2.116(C)(10). We affirm.

I. BACKGROUND
Faintiffs filed suit agang defendants dleging medicd mapractice for improper care and
rehabilitation of plaintiffs decedent, Anthi TSlimigras, after she suffered astroke. Anthi Tslimigras died

after filing the amended complaint, and her husband, as persond representative of her edtate, was
subgtituted for her as a plaintiff in the suit.

Defendants moved for summary disposition pursuant to MCR 2.116(C)(7) and MCR
2.116(C)(10). The trid court granted the MCR 2.116(C)(7) motion, on the ground that plaintiffs
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clams were barred by the two-year satute of limitations. The trid court dso granted the MCR
2.116(C)(10) mation, on the ground that plaintiffs could not prove their mapractice case because they
assarted the physician-patient privilege during two pretria depostions, and were thus barred from
presenting medica evidence pursuant to MCR 2.306(D)(4) and MCR 2.314(B). On apped, atrid
court's grant or denid of summary dispogtion will be reviewed de novo. Spiek v Dep’'t of
Transportation, 456 Mich 331, 337; 572 NW2d 201 (1998).

Il. SUMMARY DISPOSITION PURSUANT TO MCR 2.116(C)(7)

In reviewing a motion for summary disposition pursuant to MCR 2.116(C)(7),
we must accept plantiff’s wdl-pleaded dlegations as true, and consder dl the
documentary evidence submitted by the parties. The maotion should not be granted . . . if
there are disputed factua issues concerning when discovery of the clam occurred, or
reasonably should have occurred. [Shawl v Dhital, 209 Mich App 321, 323-324;
529 NW2d 661 (1995) (citations omitted).]

“In generd, a plantiff in a medicd ma practice case mug bring his dam within two years of when the
claim accrued, [see MCL 5805(4); MSA 27A.5805(4),] or within six months of when he discovered or
should have discovered his clam [, see MCL 5838a(2); MSA 27A.5838(1)(2)]."* Solowy v
Oakwood Hospital, 454 Mich 214, 219; 561 NwW2d 843 (1997). A medica malpractice claim
“accrues a the time of the act & omisson that is the basis for the clam of medica mapractice,
regardless of the time the plantiff discovers or otherwise has knowledge of the dam.” MCL
600.5838a(1); MSA 27A.5838(1)(1). Plaintiffs do not contest that the June 13, 1995, filing of their
origind cam fel outsde the two-year time period established in MCL 5805(4); MSA 27A.5805(4).
Raher, plantiffs argue that the two-year period does not gpply in this circumstance because: (1) the
gax-month discovery rule is applicable; and (2) the defendants fraudulently concealed the existence of
thedam.

A. Sx-Month Discovery Rule

The plaintiff in a medica mapractice case bears “the burden of coming forward with evidence
to show a disputed issue of materid fact on the discovery issue” Solowy, supra at 231.

Under the discovery rule, plaintiffs have the burden of proving that they neither discovered nor
should have discovered, through the exercise of reasonable diligence, the existence of the mapractice
cam as a result of physcad dscomfort, appearance, condition or otherwise. MCL 600.5838a(3);
MSA 27A.5838(1)(3); Turner v Mercy Hospitals & Health Services of Detroit, 210 Mich App
345, 353; 533 Nw2d 365 (1995).

The sx-month discovery rule period begins to run in medical mapractice cases when
the plaintiff, on the basis of objective facts, is awvare of a possble cause of action. This
occurs when the plaintiff is avare of an injury and a possble causd link between the
injury and an act or omisson of the physician. [Solowy, supra at 232.]



Accord Smmons v Apex Drug Sores, Inc, 201 Mich App 250, 254-255; 506 NW2d 562 (1993).

In the case @ hand, the facts indicate that plaintiffs actualy discovered, or should have
discovered through the exercise of reasonable diligence, the existence of their medica mdpractice clam
more than Sx months prior to thefilling of their origind cdlaim on June 13, 1995. Plaintiffs Pete, Georgia
and Demetri Tslimigras clam that they did not discover their causes of action until December 13, 1994.
However, plaintiffsS deposition testimony and the documentary evidence establish that each of them had
serious concerns about Anthi’ s trestment before May 13, 1993.

1. Defendants Flagler, Kalamazoo Neurology, P.C. and Borgess Medica Center

Pantiff Georgia Talimigras testified that in October 1992 she was aware that Dr. Flagler had
been rude, not taken an adequate history, and not done a proper physical examination of Anthi. Plaintiff
Demetri Talimigras testified that he was disgppointed with Dr. Flagler’s decison not to accept Anthi as
a patient on October 26, 1992. Further, he testified that he was aware a the time that Dr. Fagler did
not teke any notes during his evauation of Anthi, and did not ask Anthi questions about her living
arrangements or psychologica condition. Paintiff Pete Tslimigras, Anthi’s husband, testified that he
disagreed a the time with Dr. Hagler's decison not to admit his wife to an inpatient rehabilitation unit.
This evidence shows that plaintiffs Pete, Georgia and Demetri TSlimigras had questions about the
propriety of Dr. Hagler's evaudion and his denid of rehabilitation immediatdly after Anthi’s
gppointment on October 26, 1992. The lack of a proper evauation by Dr. Flagler is the basis of
plantiffS clam againg the doctor. Accordingly, plaintiffS clam againg Dr. Hagler is time-barred.
Therefore, summary disposition pursuant to MCR 2.116(C)(7) was proper. Turner, supra at 353.
Furthermore, these three plaintiffs have no clam agangt Kaamazoo Neurology, P.C. or Borgess
Medica Center because those clams arise solely from defendant Fagler’ s dleged mapractice.

2. Defendant Mary Free Bed Rehabilitation Center

Paintiff Georgia Tslimigras tedtified that Anthi received very poor care a defendant Mary Free
Bed Rehabilitation Center (heresfter “Mary Free Bed’) and observed that Anthi was unbathed,
developed peritonitis, had pulled out her feeding tube and that the nurses did not wear masks. Georgia
a0 tedtified that Anthi was very sick when she left Mary Free Bed and attributed the change in Anthi’s
condition to the care she received a May Free Bed. Plantiff Demetri TSlimigras tetified that Anthi
was very sck and depressed at Mary Free Bed and her chronic illnesses, including her blood pressure,
diabetes, peritonitis, dialyss and kidney failure were not controlled.

Haintiff Pete Tslimigras testified that he saw two nurses & Mary Free Bed giving Anthi didyss
without wearing masks, he knew it was wrong and told them they were supposed to wear masks. Pete
a0 tedtified that the didyss a Mary Free Bed was dirty many times he was there, that he saw Anthi
lying in bed with feces on her at least two or three times and that he was not satisfied with the care Anthi
recaved & May Free Bed. This evidence establishes that plaintiffs Pete, Georgia and Demetri
Tslimigras were aware of Anthi’s condition while she was at defendant Mary Free Bed and observed
the care she recelved at the facility, and knew, or should have known or had reason to believe, that her



care was improper when she was discharged on August 14, 1992. Therefore, plantiffs suit againgt
Mary Free Bed is dso time-barred.

3. Defendants Bronson/Vicksburg Hospitd, Guerrero, Visser and
Physicians Center of Physical Medicine, P.C.

As to plantiffs clam againg defendant Bronson/Vicksburg Hospitd (hereafter “Bronson”),
plantiff Georgia Tslimigras testified that she thought Anthi’s discharge from Bronson after ten days of
treatment was improper and that Anthi received improper care a Bronson. Plaintiff Demetri TSlimigras
testified that he was upset that Anthi had been discharged from Bronson before completing an expected
four to eight week rehabilitation program. According to Demetri, he felt at the time that his mother was
making progress and would have benefited from alonger stay at Bronson. Plaintiff Pete Tslimigras aso
testified that he was upset when Anthi was discharged from Bronson. Pete testified that he made an
gppointment with one of hiswife' s doctors to discuss the discharge, but the doctor never showed up for
the meeting. Pete further tedtified that at the time his wife was discharged he felt asif he had been lied to
by those taking care of her. The records of defendants Guerrero and Visser confirm that plaintiffs were
upset over Anthi’ s discharge from Bronson.

This evidence etablishes that plaintiffs Pete, Georgia and Demetri Tslimigras were avare of a
possible cause of action for negligence and mapractice against defendants Bronson, Guerrero and
Visser and knew, or should have known or had reason to believe, that Anthi’s care was improper when
she was discharged from the hospital on May 13, 1993. PFaintiffs clams against Bronson, Guerrero
and Vissr are thus time-barred. Additiondly, because the claim againgt defendant Physicians Center of
Physica Medicine, P.C., arises soldly from the acts of defendants Guerrero and Visser, that clam was
properly dismissed by thetria court.

4. Pantiff Agapi Talimigras

Faintiffs dso dam tha summary digpogtion is not proper as to plantiff Agapi Tslimigras
because she has not been deposed. We disagree. Plaintiffs misconstrue the burden of proof in the six-
month discovery rule. Agapi has the burden of proving that she neither discovered nor should have
discovered the exisence of mapractice. Agapi cannot rely on the Sx-month discovery rule because she
faled to sustain her burden of proof and create a disputed issue of fact on the discovery issue.

B. Fraudulent Conceal ment

Pantiffs dso claim that defendants fraudulently concedled mapractice. We disagree. “Under
MCL 600.5855; MSA 27A.5855 [the Michigan fraudulent concedlment dtatute?] the dtatute of
limitations is tolled when a party concedls the fact that the plaintiff has a cause of action.” Slisv
Oakland General Hospital, 220 Mich App 303, 310; 559 NW2d 348 (1996). In a malpractice case,
“[t]he plaintiff must prove that the defendant committed affirmative acts or misrepresentations that were
designed to prevent subsequent discovery.” Id. “*“If thereis aknown cause of action, there can be no
fraudulent concealment which will interfere with the operation of the statute . . . .”’” Smith v Snai



Hospital of Detroit, 152 Mich App 716, 727, 394 NW2d 82 (1986), quoting Weast v Duffie, 272
Mich 534, 539; 262 NW 401 (1935), quoting 37 CJ, p 976.

We are unimpressed and unpersuaded by plaintiffS argument that defendants surreptitioudy
concedled the exigence of the medica mapractice clam by focusing plaintiffs atention of Anthi’s future
care as opposed to her present and past care. As we have just observed, see discusson supra part
I1A, the evidence before the trid court establishes that plaintiffs knew, or should have known, that they
had causes of action a each stage of Anthi’ s treatment.

1. SUMMARY DISPOSITION PURSUANT TO MCR 2.116(C)(10)

Because we have concluded that summary disposition was properly granted under MCR
2.116(C)(7), we need not address plaintiffs final clam that the tria court erred in dismissing their dams
pursuant to MCR 2.116(C)(10). We do note, however, our agreement with the tria court’s conclusion
that because plaintiffs raised the physician-client privilege in pre-trid depostions, summary disposition
was proper pursuant to MCR 2.314(B)® and MCR 2.116(C)(10). See Domako v Rowe, 438 Mich
347, 354; 475 Nw2d 30 (1991).

Affirmed.

/9 E. Thomeas Fitzgerdd
/s Dondd E. Holbrook, Jr.
/9 Mark J. Cavanagh

1 Although the Solowy Court cited MCL 600.5838; MSA 27A.5838 with respect to the six-month
discovery rule, Soloway, supra at 219, the Court aso later observed that the six-month discovery rule
applicable to that medical malpractice case is found at MCL 600.5838a(2); MSA 27A.5838(1)(2).
Solowy, supra at 221. As the Solowy Court observed, the language of MCL 600.5838a(2); MSA
27A.5838(1)(2), the discovery rule specific to medica mdpractice clam, isin dl significant respects the
same as the generd malpractice discovery rule found in MCL 600.5838; MSA 27A.5838. Solowy,
Ssupraat 223 n 3.

2 The statute reads:

If a person who is or may be lidble for any cam fraudulently conceds the
exigence of the cdlam or the identity of any person who is lidble for the clam from the
knowledge of the person entitled to sue on the claim, the action may be commenced a
any time within 2 years after the person who is entitled to bring the action discovers, or
should have discovered, the existence of the clam or the identity of the person who is
lidble for the dam, athough the action would otherwise be barred by the period of
limitations.

¥ MCR 2.314(B)(2) reads:



Unless the court orders otherwise, if a party asserts that the medical information
is subject to a privilege and the assertion has the effect of preventing discovery of
medica information otherwise discoverable under MCR 2.302(B), the party may not
thereafter present or introduce any physca, documentary, or testimonid evidence
relating to the party's medica history or menta or physica condition.



