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MEMORANDUM.

Defendant gppeds by ddayed leave granted her guilty plea based conviction for recelving and
concedling stolen property, MCL 750.535; MSA 28.803, habitual offender, fourth offense, MCL
769.12; MSA 28.1084, and failure to display a driver’s license, MCL 257.311; MSA 9.2011. We
affirm. Thisapped is being decided without ord argument pursuant to MCR 7.214(E).

Defendant asserts that the prosecution abused its discretion in charging her with receaiving and
conceding stolen property, rather than first degree retail fraud, MCL 750.356c; MSA 28.588(3).
People v Beckner, 92 Mich App 166; 265 NW2d 52 (1979). The argument that defendant was
charged under an ingpplicable Satute is not waived by a guilty plea. People v Hogan, 225 Mich App
431, 433; 571 NwW2d 737 (1997).

The facts dicited from the defendant support a conviction for receiving and conceding stolen
property, and they do not support a first degree retail fraud charge. Defendant admitted that she
possessed a clock that she knew was stolen. In other statements, defendant consistently denied stedling
the clock hersdf. Where defendant did not commit the theft, there was no basis for finding her guilty of
first degree retail fraud. The prosecution did not abuse its discretion in its charging decison where the
aternative charge was not supported by the evidence. People v Kotesky, 190 Mich App 330; 475
NW2d 473 (1991).

Affirmed.
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