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Before: Whitbeck, P.J., and Cavanagh and Neff, 1.
PER CURIAM.

Respondent, as persond representative of the estate of Lee Martin, appeals as of right an order
of the probate court invaidating a quitclaim deed based on fraud and determining that three-fourths of
the proceeds from a land contract sde, referring to the same parcel of land as the invalidated deed,
should be given to petitioners. We affirm.

|. Basic Facts And Procedural History

After the death of her husband, Nellie Martin was the sole owner of a parcd of land and a
home located a 416 E. Franklin St. in Otsego. Nellie Martin had four children who survived into
adulthood: Lee Martin, Thedma (Martin) Punches, Robert Martin, and Maxine (Martin) Kelsey.
Although Robert Martin reached adulthood and married Bess Martin, he predeceased Nellie Martin.

As Nédlie Matin became older, she became increesngly arad of living done and her
granddaughter, Betty Jo Anway, and her husband moved back from Arizona to live with her in June
1990. In the spring of 1991, the Anways approached Nellie Martin with the proposition that if she gave
them the house, they would take care of her and dl the household expenses for the rest of her life.
Nellie Martin refused and told Betty Anway that the house was her children’s inheritance and that it was
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to be divided among them. In response, the Anways offered to purchase the home from Nellie and, on
August 17, 1991, Ndlie Martin sold the house to the Anways for $32,000.  The Anways agreed to
pay dl taxes and insurance on the property in addition to $200 monthly payments to Nellie Martin.
However, the Anways did not make the $200 monthly payments until after Nellie Martin passed away.
Ingtead, the Anways were credited with providing Nellie $200 worth of service each month.

On August 1, 1991, before the August 17, 1991 land contract was signed, Nellie Martin
completed her will. The will contained a provison that if any of Ndlie Martin's children were to
predecease her, their share of her estate would be given to their spouses.  After the August 17, 1991
land contract was sgned, Lee Martin had his lawyer prepare a second land contract. Lee Martin told
the family that something was wrong with the first land contract and that they needed to complete
another land contract;' on October 21, 1991, Nellie Martin signed a second land contract.  On the
same day that the second land contract was signed, Ndlie Martin aso sgned a quitclam deed granting
hersdlf and Lee Martin joint ownership with rights of survivorship in her home.

Nellie Martin died on January 25, 1994, at the age of one hundred. One day earlier, the
quitclam deed naming both Nellie Martin and Lee Martin as joint owners of the house was recorded.
In October 1994, Lee Martin’s wife, Sue Martin, died after being ill for several months and Lee Martin
died the following month.

In February, 1996, petitioners filed the ingtant action in the probate court againgt Lee Martin's
edtate seeking to establish a congtructive trust over the proceeds of the land contract. According to
petitioners, Nellie Martin did not comprehend the lega consequences of her execution of the quitclam
deed. Petitioners further claimed that it was Ndlie Martin’s intention that the land contract proceeds
were to be divided equally among her children.

After trid, the probate court determined that Nellie Martin had been consistent with her desire
that dl her children should share equaly and that the quitclam deed was inconsstent with this desire.
Further, the probate court found that the fact that Nellie Martin did not discuss the quitclam deed to
Lee Martin and hersdf with any of the other children was inconsgtent with the manner in which Nelie
Martin conducted her affairs. The probate court stated:

But when you get behind how this paperwork developed, the manner in which it was
developed, the secrecy of the paper worker, the non-recording of that which you have
to eventualy record, it al leads to the inescgpable conclusion that it was done so that no
one would know what was going on and that it was -- and especially Grandma, so that
nobody could tel Grandma. Hey, Grandma, did you know that you gave your property
to Lee and he owns it and he's going to get it dl? What would she have sad? | don't
think that anybody would have any argument that she would have been totaly surprised
and shocked. Which means that the deed was obtained by fraudulent means. [Tr 11, p
14.]

Although the probate court believed that Nellie Martin was competent to sign the deed, the court did
not believe that Nellie Martin knew what she was signing and the legd effect of the quitclaim deed. The
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probate court therefore found the quitclaim deed invaid and set it asde. In addition, the probate court
gave the persond representative of Nellie Martin's estate the option to set aside the second land
contract if he or she so desired. With regard to respondent’ s objection that the case should have been
dismissed because it was not filed by a proper party, such as Nellie Martin's persond representative,
the probate court alowed the petitioners to amend their pleadings to conform to the proofs. According
to the probate court, “the proofs show that the redl estate never left Nellie Martin’s chain of title, at least
while she was dive, and that you may, and obvioudy will have to, sart an edate . . . - so[injcdudehim
asaparty of thisaction.”

[1. The Accountant-Client Privilege

Respondent argues that the probate court erred by admitting into evidence testimony that should
have been protected under the accountant-client privilege pursuant to the former MCL 339.713; MSA
18.425(713).? Whether a privilege may be asserted is alega question that this Court reviews de novo.
After aprivilege is determined to be gpplicable to the facts, this Court must then decide whether the trid
court’s order was proper or an abuse of discretion. See Reed Dairy Farm v Consumers Power Co,
227 Mich App 614, 618; 576 NW2d 709 (1998).

“The purpose behind the accountant-client privilege, MCL 339.713; MSA 18.425(713), [was]
to protect from disclosure the substance of the information conveyed by the client to the accountant.”
People v Paasche, 207 Mich App 698, 706; 525 NW2d 914 (1994). The datute at the time of tria
provided:

Except by written permission of the client, individud, firm, or corporation or the
heir, successor, or persona representative of the employer, a certified public
accountant, or a person employed by a certified public accountant, shal not disclose or
divulge, nor be required to disclose or divulge information relative to and in connection
with an examination or audit of, or report on, any books, records, or accounts which
the certified public accountant or a person employed by the certified public accountant
was employed to make. The information derived from or as the result of professond
sarvice shdl be conddered confidential and privileged. This section shdl not be
congtrued as prohibiting a certified public accountant whose professional competence
has been chdlenged in a court of law or before an adminigtrative agency from disclosing
information otherwise privileged as pat of a defense to the court action or
adminigtrative hearing. [MCL 339.713; MSA 18.425(713).]

The accountant-client privilege dlows otherwise rdevant information to be withheld from the factfinder.
Paasche, supra at 706.

Respondent claims that the probate court erred by alowing the accountant-witness to divulge
the substance of the information conveyed to him by Lee Martin, without her consent as Lee Martin's
persond representative. We agree. The accountant testified at tria that he met with Lee Martin in
March 1994. The probate court dlowed petitioners, as Ndlie Martin's heirs, to waive the privilege
because the court believed that Lee Martin was acting as an agent for Nellie Martin.  The probate court
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ered in this respect. Nellie Martin died before Lee Martin vidted the accountant; indeed, the
accountant testified that he had never met Nellie Martin and had no prior dedlings with her. Because
Ndlie Martin's edtate was not offered for probate at that time, there was no persond representative
with the authority to appoint an agent to act on behaf of her etate. Even if we agreed that Lee Martin
was acting as an agent for Nellie Martin, the probate court did not obtain awaiver of the privilege from
Lee Martin or Lee Martin's edtate, asan heir of Nellie Martin’s estate. In fact, respondent, as persond
representative of Lee Martin's edtate, asserted the privilege. Therefore, the accountant should not have
been dlowed to tedtify regarding the substance of the information conveyed to him by Lee Martin.

Although petitioners introduced the accountant’ s testimony concerning statements made by Lee
Martin as an admisson againg interest, such a determination relates only to the issue whether the
satements are admissible over a hearsay dojection. While the statements may have been admissible,
this did not automaticaly overcome the accountant-client privilege. As in the case of other privileges
recognized by law, the accountant-client privilege alows otherwise rdevant information to be withheld
from the factfinder. Paasche, supra at 706.

However, the satute applies only to confidentid information passed from client to accountant.
While the probate court did deny any inquiries into Lee Martin's persond financid meatters, atements
relating to the land contracts were persond to Lee Martin since he was the vendor in the October 21,
1991, land contract after Nellie Martin's death as a result of the quitclaim deed. Because a portion of
the accountant’ s testimony related to the subject matter of work that he was requested to complete, i.e,
an amortization schedule and 1099s, and not to the substance of the information conveyed by Lee
Martin, this portion of the accountant’s testimony was not protected by the accountant-dient privilege.
However, the accountant also testified regarding the reasons that Lee Martin gave him for requesting the
amortization schedule and the 1099s. Because the accountant tedtified to the substance of the
information conveyed to him by Lee Martin, this portion of the accountant’ s testimony should have been
protected by the accountant-client privilege.

Although the probate court erred in dlowing this portion of the accountant’s testimony, it is
unlikely that the testimony affected the outcome in the instant case. There was substantial evidence on
the record, apart from the accountant’s testimony, to establish Ndlie Martin’s intention that al her
children would share equdly in her estate, including the proceeds from the sde of her home, upon her
death. Therefore, the probate court did not commit reversible error. MCR 2.613 (error in admitting
evidence is not a ground for reversa “unless refusd to take this action appears to the court incons stent
with subgtantia justice”).

Il1. The Motion For Directed Verdict

Respondent asserts that the probate court erred in denying her motion for a directed verdict.
We disagree.

“A vendor's interest in the land contract is persond property. Upon the deeth of the land
contract vendor, hisinterest goes to his administrator as persondty and does not descend to his heirs as
rea property. In contrast, the vendee's interest in the land contract is real property which descends to
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his heirs upon his death.” Darr v First Federal Savings & Loan Ass n of Detroit, 426 Mich 11, 19;
393 NW2d 152 (1986) (citation omitted).

Respondent argues that the probate court erred by failing to grant her motion for a directed
verdict as the petitioners did not have a right to bring the claim without opening Nellie Martin’s edtate.
As only the persond representative may have jurisdiction over a decedent’s persond property,
respondent asserts that Nellie Martin's heirs or issue had no right to make a clam regarding her

persona property.

Nellie Martin was the vendor in a land contract agreement with her granddaughter and her
granddaughter’ s husband, and none of the witnesses disputed Ndlie Martin’s intention to enter into that
land contract. As a vendor in aland contract, Nellie Martin had a persond property interest in the
monetary proceeds resulting from the contract. Therefore, upon her death, Nelie Martin's interest in
the land contract should have gone to the persona representative of her estate and not to her heirs as
real property. Because Ndlie Martin's estate was not offered for probate at that time, a persona
representative was not gppointed. Petitioners were claiming an interest in Nelie Martin's persond
property; in fact, however, petitioners had no interest in Nellie Martin's persond property without first
interpreting certain provisonsin her will.

Even though petitioners may not have been the proper parties to maintain the action at the
outset, we do not agree with respondent that she was entitled to a directed verdict. According to the
court rules, the probate court had the authority to substitute Nellie Martin’s representative as a party in
the action a any stage in the proceeding. MCR 2.202(D) states:.

Subgtitution at Any Stage. Subgtitution of parties under this rule may be ordered by the
court either before or after judgment or by the Court of Appeds or Supreme Court
pending apped. |If subgtitution is ordered, the court may require additional security to
be given.

Because Ndlie Martin's persond representative, Thelma Punches, was included as a petitioner
following trid, the probate court did not err by denying respondent’s motion for a directed verdict.
Although respondent argues that she is entitled to a new trid, any subsequent tria would be repetitive
and contrary to the god of judicia economy.

IV. The Amendment To The Complaint

Respondent contends that the probate court erred by alowing petitioners the opportunity to
amend their complaint to add an additiond theory of recovery that justified setting aside the quitclam
deed. We again disagree.

“A trid court is empowered to dlow a post trid amendment of the pleadings to conform to the
proofs, absent a showing of surprise or prgudice.” McManusv S. Joseph Hospital Corp, 167 Mich
App 432, 437; 423 NW2d 217 (1987). A deed may be set aside on the basis of insufficient
consderation, Gerycz v Zagalski, 230 Mich 381; 203 NW 65 (1925), fraud in procuring the grantor’s



ggnature on the deed which congtitutes congtructive forgery, Felcher v Dutton, 265 Mich 231; 251
NW 332 (1933), a fase representation of an existing fact, Brender v Stratton, 216 Mich 166, 170;
184 NW 486 (1921), duress, Beznos v Martin, 22 Mich App 376; 177 NW2d 226 (1970), and
undue influence, Potter v Chamberlin, 344 Mich 399, 404-405; 73 NW2d 844 (1955).

Here, the probate court set aside the quitclam deed issued from Nellie Martin to hersef and
Lee Martin as joint owners with rights of survivorship. The probate court determined that Nellie Martin
did not undergand the sgnificance of the quitclaim deed and that the quitclaim deed was obtained by
“fraudulent means.” While the quitclam deed should have been set aside, we hold that it should have
been set aside because of Lee Martin's undue influence and not on a fraud theory.

We fird note that there was no testimony regarding what transpired between Nellie Martin and
Lee Matin, as they were both deceased a the time of trid and as there were no witnesses to the
quitclam transaction. There was no testimony regarding how Lee Martin explained the quitclam
transaction to Ndlie Martin or what promises he may have made to her. Without any evidence of a
materid misrepresentation or promises that Lee Martin may have made to Nelie Martin to induce her to
sgn the quitclam deed, there was no evidence to set asde the quitclam deed based on fraud in the
execution, fraudulent inducement or afalse representation of an exigting fact. The fact that Nellie Martin
may not have read or understood the document is insufficient, by itsdlf, to set asde the quitclaim deed.

However, there was sufficient evidence on the record to set asde the quitclam deed based
upon the theory of undue influence. The presumption of undue influence arises when evidence is
introduced which establishes: ““(1) the existence of a confidentid or fiduciary relationship between the
grantor and a fiduciary, (2) the fiduciary or an interest which he represents benefits from a transaction,
and (3) the fiduciary had an opportunity to influence the grantor’s decison in that transaction.”” Daane
v Lovell, 83 Mich App 282, 289; 268 NW2d 377 (1978). A fiduciary relationship exists only when
one reds faith, confidence, trust and reliance upon the judgment and advice of another. Totorean v
Samuels, 52 Mich App 14, 17; 216 NW2d 429 (1974).

Here, Ndlie Martin shared a confidentia or fiduciary relationship with Lee Martin. There was
testimony tha due to Nellie Martin's poor vison, documents had to be read to her. Nédlie Martin
gpparently trusted al her children and believed thet what they read to her was what was contained in the
document. In an effort to help her establish a salling price for her home, Ndlie Martin called a meeting
of her children, including Lee Martin, to give her advice. According to the testimony of her
granddaughter, Ndlie Martin would never make a decision without the assstance of one of her children.
Further, there was testimony that Nellie Martin relied upon Lee Martin to handle some of her financiad
matters because he was the oldest, not because he was favored over the other children.

Clearly, Lee Martin benefited from the quitclam deed. After Nellie Martin's degth, Lee Martin
was the sole owner of the premises, subject to the land contract. Based on the quitclaim deed, only Lee
Martin was entitled to the land contract proceeds. Findly, Lee Martin had an opportunity to influence
Ndlie Martin's decison regarding the quitclam deed. No one tedtified that they witnessed Nellie
Martin sign the quitclam deed; in fact, the rest of the family ssemed to be unaware that Nellie Martin
was planning on Sgning such a document and it was out of character for Nedlie Martin not to inform the
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rest of her children about such an important decison. Furthermore, Ndlie Martin was taken to Lee
Martin's attorney, who prepared dl the documents. Thus, there was ample opportunity for Lee Martin
to influence his mother outsde the presence of his sblings.

Once petitioners established a presumption of undue influence, respondent was required to offer
evidence in rebuttal.  Although Lee Martin continued to divide the proceeds from the land contract sde
among his shlings after Nellie Martin’s deeth, respondent testified that Lee Martin told her that he was
not required to make any payments to petitioners, but that he did so in order to maintain family
harmony. Similarly, another witness testified that Lee Martin told him that he was not obligated to make
the payments, but that he did so to keep the peace.

Respondent argues that Nellie Martin was a competent individua, who merdy changed her
mind with regard to the dipogtion of her home. However, Nellie Martin's competency was never in
question. Rether, respondent smply failed to offer any evidence that Nellie Martin had changed her
mind and wanted Lee Martin to inherit the bulk of her estate®

The quitclam deed was signed on the same day as the second land contract. The close
proximity of the sgning of the documents certainly raises questions concerning Ndlie Martin's intent.
Furthermore, the secrecy surrounding the transaction cdls into suspicion the vdidity of the quitdam
deed. Lee Martin did not record the quitclaim deed until the day before Nellie Martin died, over two
years later. Because respondent faled to offer any evidence to rebut the presumption of undue
influence, the probate court did not err in dlowing petitioners the opportunity to amend their complaint
to conform with the proofs or by invaidating the deed based on the theory of undue influence.

Although the probate court granted petitioners the opportunity to amend their complaint to
include an dlegation of fraud, we see no reason to reverse that ruling. Instead of invalidating the
quitclaim deed based on fraud, the probate court should have invalidated the deed because of undue
influence. Because the probate court reached the correct result for the wrong reason, we decline to
reverse the probate court’'s decison. See Zimmerman v Owens, 221 Mich App 259, 264; 561
Nw2d 475 (1997).

Although respondent argued that she was pregjudiced by the probate court’s decison dlowing a
post-trid amendment of the pleadings to conform to the proofs, we do not agree. From its inception,
this case has concerned the vdidity of the quitclam deed. If the quitclam deed were to have been
deemed valid, petitioners would have had no legal right to the proceeds of the land contract. Therefore,
respondent should have been aware that the vaidity of the quitclaim deed would be called into question
at tria and she should have been prepared to present any possible evidence in support of her case.

V. The Admisson Of The Will Into Evidence

Respondent argues that the probate court erred in admitting Nellie Martin’s will into evidence.
We disagree.



Generdly, dl relevant evidence is admissble. MRE 402. Evidence is rdevant if it has any
tendency to make the existence of afact which is of consequence to the action more probable or less
probable than it would be without the evidence. MRE 401. However, rdevant evidence may be
excluded if its probative vaue is substantidly outweighed by the danger of unfair prgudice. MRE 403.
Unfar prgudice exists when there is a tendency that the evidence will be given undue or preemptive
weight by the jury, or when it would be inequitable to alow the use of the evidence. People v Mills,
450 Mich 61, 75-76; 537 NwW2d 909, modified on other grounds 450 Mich 1212 (1995); Inre Flury
Estate, 218 Mich App 211, 217; 554 NW2d 39 (1996).

Here, petitioners did not introduce Ndlie Martin’s will in an effort to probate the will. Rather,
the will was one more piece of evidence regarding Ndlie Martin's intention that her estate was to be
divided equaly among her children after her desth. During trid, numerous witnesses tetified that Nellie
Martin expressed to them her desre that al her children would receive equa inheritances upon her
death; the will smply supported ther testimony. Petitioners did not argue that based on the will they
were entitled to three-fourths of the land contract proceeds. Instead, petitioners used the will as one
more piece of evidence tha the quitdlam deed granting Lee Martin joint ownership in the house was
inconsistent with Nellie Martin's expressed intentions. Only three months had passed between the time
that Nellie Martin completed her will and the date that she Sgned the second land contract. Therefore,
the will supported petitioners theory that the quitclaim deed was improperly obtained.

While rlevant evidence may be excluded if its probetive vaue is substantidly outweighed by the
danger of unfair prgudice, respondent was not unfairly preudiced by the admisson of the will into
evidence. Thereis no evidence that the will was given undue weight by the probate court.

Respondent’ s argument that the probate court erred by admitting the will into evidence because
it was not certified pursuant to MCL 700.161; MSA 27.5161 lacks merit. Respondent would smply
misgpply the statute. The Satute reates to certifying a will for future evidentiary uses in other courts.
Because petitioners did not offer the will for probate and were smply using it as a document to show
her intentions, there was no need to certify it asavaid find digpostion of Ndlie Martin's assats.

Affirmed.
/9 William C. Whitbeck
/s Mark J. Cavanagh
/9 Janet T. Neff

! The probate court noted in its findings of fact that there was some expansion of the terminology used in
thefirgt land contract. For instance, a provision was put in place that the buyers had ingpected the place
and agreed to teke it “asis” However, the provison concerning Nellie Martin's right to live on the
premises was changed. In the first land contract, Nellie Martin had the right to live on the premises and
to receive $200 a month. In the second land contract, Nellie Martin had the right to live on the
premises, but the contract provided that as long as Nellie Martin lived on the premises the $200
payment was deemed to have been paid. While the probate court questioned the fact that the second
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land contract was executed to benefit Nellie Martin, the court recognized that the second contract
clarified what would happen if the buyers lived in a different place or if they became deceased.

2 MCL 339.713; MSA 18.425(713) was repedled effective May 16, 1997. A similar provison, MCL
339.732; MSA 18.425(732), providing for the genera confidentidity of information provided to an
accountant was added, also effective May 16, 1997.

% Indeed, there was testimony that Nellie Martin did not want to sign any more papers when Lee Martin
told her that the second land contract needed to be completed.



