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MEMORANDUM.

Defendant was convicted of unarmed robbery, MCL 750.530; MSA 28.798, and assault with
intent to commit crimina sexua conduct involving penetration, MCL 750.520g(1); MSA 28.788(7)(1).
He recaived enhanced sentences of ten to thirty years and ten to twenty years imprisonment,
respectively, reflecting his gatus as a third felony offender, MCL 769.11; MSA 28.1083. Defendant
gopeds as of right. We affirm. This case is being decided without ord argument pursuant to MCR
7.214(E).

Our review of defendant’s clams of ineffective assstance of counsd is limited to deficiencies in
the record. People v Barclay, 208 Mich App 670, 672; 528 NW2d 842 (1995). Defendant first
argues that his tria counsd was ineffective because she faled to chdlenge the rdiability of the victim's
identification of defendant by cross-examining the victim concerning the circumstances surrounding the
identification. In order to establish that counsel was ineffective, defendant was required to show that but
for counsd’s aleged error there is a reasonable probability that the result of the proceeding would have
been different and that the result of the proceeding was fundamentally unfair or unrelisble. People v
Mitchell, 454 Mich 145, 156; 560 NW2d 600 (1997); People v Messenger, 221 Mich App 171,
181; 561 NW2d 463 (1997). Defense counsd cannot be said to have been ineffective for failing to
place before the jury evidence dready placed before it by the prosecutor. Moreover, the questioning of
witnessesis ameatter of trial srategy and is not abasisfor aclam of ineffective assstance of counsd. In
re Rogers, 160 Mich App 500, 505; 409 NW2d 486 (1987). Therefore, defense counsd’s focus
during dosng argument on the victin’'s “hystericd” emotiond gtate during and immediately following the



robbery and assault, to the excluson of other circumstances of the identification less favorable to
defendant, congtitutes sound trial Strategy.

Defendant aso argues that counsel was ineffective because the theory of defense she proffered
on defendant’ s behdf was that the robbery and assault were committed by the victim’s neighbor. The
essence of counsd’s brief closng argument was that the robbery and assault were committed by the
neighbor, that defendant was not present during the commission of the offenses, and that the victim’'s
hygteria led to a migdentification. The record contains some evidence in support of this theory. Given
the strength of the prosecutor’s case againgt defendant, defense counsel made a difficult professond
decison regarding the best posshble defense. Under such circumstances, defendant has faled to
edablish that counsd acted in a conditutiondly-deficient manner. See, eg., People v Pickens, 446
Mich 298, 330; 521 NW2d 797 (1994).

Next, defendant argues that counse was ineffective because counsd faled to seek the
suppresson of defendant’s 1990 bresking and entering conviction and, instead, dicited the prior
conviction's existence from defendant on direct examination. The success of any attempt to suppress
the conviction was not assured because the use of the prior conviction for impeachment purposes was
arguably permissble where the prior conviction is moderately probative of veracity, where the
conviction was only sx years old, and where the prior conviction was not substantidly smilar to the
offenses charged in this case. See, eg., People v Allen, 429 Mich 558, 610-611; 420 Nw2d 499
(1988). In light of the uncertainty of success, defense counsdl’s atempt to minimize the impact of the
prior conviction by introducing it in the manner in which she did congtituted sound tria Strategy.

Defendant’ s failure to make a testimonid record in the trid court renders defendant’ s remaining
clams unsugtainable. See Pickens, supra at 327; People v Johnson (On Rehearing), 208 Mich App
137, 142; 526 NW2d 617 (1994).

Affirmed.
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