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Before MacKenzie, P.J., and Bandstra and Markman, JJ.
PER CURIAM.

Paintiff Donald James Enbody appeds as of right atrid court order granting defendants motion
for summary dispostion pursuant to MCR 2.116(C)(8) and MCR 2.116(C)(10). The trid court
granted summary diposition on the basis of the ‘fireman’s rule,” which bars recovery by public safety
personnd for injuries sustained in the course of duty. We reverse and remand for trid.

Faintiff is a volunteer fire fighter and rescue worker for the Oakfidd Township Volunteer Fire
Department.  On August 15, 1993, he recelved a dispatch cal a his home regarding a possible
drowning incident at a nearby pool. Plaintiff immediately responded to the cal, turned on the overhead
lights and sren on his vehicle and proceeded toward the incident Site. En route, his vehicle was hit just
behind the driver's door by a vehicle operated by defendant Christopher Ackley and owned by
defendant Glen Ackley.! Plaintiff stated that as he approached a curved, gravel section of Stacey Road,
he was traveling only twenty-five to thirty miles per hour.? Defendant’s car, containing defendant and
three friends, gpproached the curve from the opposite direction. Paintiff stated that defendant lost
control of his vehicle, crossed the center of the unmarked road and struck his vehicle, even though he
attempted to avoid the accident by moving to the shoulder of the road. Defendant disagrees and clams
that he did not cross the center of the road.

After the accident, plantiff began to suffer from pain in his neck and am. He subsequently
brought this negligence suit againgt defendants, and in response defendants filed a motion for summary
dispostion on the bass of the ‘fireman’'s rule. The trid court granted summary dispostion to



defendants pursuant to MCR 2.116(C)(8) and (C)(10), gating, “1 have to conclude that going to the
scene of afire or arescue, in this case a drowning person that he was going to try to revive, is inherent
to being afireman.”

This court reviews decisons on motions for summary digposition de novo to determine if the
moving party was entitled to judgment as a matter of law. Sehlik v Johnson (On Rehearing), 206
Mich App 83, 85; 520 NW2d 633 (1994).

MCR 2.116(C)(8) permits summary disposition when the opposing party has falled to
date a clam upon which relief can be granted. A motion under this subsection
determines whether the opposing party’s pleadings alege a primafacie case. The court
must accept as true al wel-pleaded facts. Only if the dlegdtions fal to date a legd
clam is summary disposition pursuant to MCR 2.116(C)(8) valid.

* % %

MCR 2.116(C)(10) permits summary dispostion when, except for the amount of
damages, there is no genuine issue concerning any materid fact and the moving party is
entitled to [judgment] as a matter of law. A court reviewing such a motion must
congder the pleadings, affidavits, depositions, admissons, and any other evidence in
favor of the opposng paty and grant the benefit of any reasonable doubt to the
opposing party. [Id.]

The common law ‘fireman’'s rule was adopted in Michigan in Kreski v Modern Wholesale
Electric Supply Co, 429 Mich 347, 370; 415 NW2d 178 (1987). The ‘fireman’s rule’ prevents
police officers and fire fighters from recovering for injuries sustained in the course of duty. Id. at 371.
The Supreme Court adopted this rule mainly on the basis of “the foundationa policy raionde that the
purpose of safety professions is to confront danger and, therefore, the public should not be liable for
damages for injuries occurring in the performance of the very function police officers and fire fighters are
intended to fulfill.” 1d. at 368. Generdly, the rule applies to two types of injuries: (1) “those deriving
from the negligence [requiring] the safety officer’s presence” and (2) “those semming from the normal
risks of the safety officer’s professon.” Woods v City of Warren, 439 Mich 186, 196; 482 NW2d
696 (1992). The focus must be on whether the injury stems directly from the safety officer's
professond functions. 1d. at 193. Nevertheless, since case-by-case andyss of this issue requires
“baand]ing] the underlying rationaes with the interest of alowing recovery when those rationaes are not
implicated,” Kreski, supra a 371, the ‘fireman’s ruleé may not apply where the policy rationdes are
not goplicable. McCaw v T & L Operations, Inc, __ Mich App __; _ NW2d __ (Docket No.
206722, issued 6/23/98).

Accordingly, we mugt first determine whether the policy rationde behind the ‘fireman's rul€’ is
implicated by the ingtant circumstances involving a person in plantiff’s pogtion, that of a volunteer fire
fighter and rescue worker. The Supreme Court recently addressed this issue directly in Roberts v
Vaughn, _ Mich__;  NW2d __ (Docket No. 105364, released 12/28/98). In this case, the Court
reversed the Court of Appedls, which held that the *fireman’s rul€’ did extend to volunteer fire fighters.
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Roberts v Vaughn, 214 Mich App 625, 630; 543 NW2d 79 (1995). The Supreme Court stated that
it did not agree with the Court of Appeals determination that no vaid digtinction existed between
professona and volunteer firefighters:

[N]o duty is owed [by the public] for ordinary negligence because professond safety
officers are presumably extensvely trained and specidly paid to confront dangerous
dtuations in order to protect the public, and that, therefore, these safety officers
underteke their professon with the knowledge that their persond safety is at risk.
Because of the unique relaionship between the public, and safety officer, and those
third parties who require the services of the officer, the otherwise applicable duty of
care toward the safety officer is replaced by the third party’s contribution to tax-
supported compensation for those services: when injury occurs, liberal compensation is
provided. This relationship is clearly missng between an uncompensated volunteer
firefighter and a third party. [Roberts, supra, _ Mich __, dip op at 6-7 (footnotes
omitted).]

Thus, the Supreme Court held that the *fireman’s rule’ should not bar recovery for injuries sustained by
a volunteer safety officer. Applying such holding to the case a issue here, we find that the trid court
improperly granted summary dispostion in favor of defendants on the badis of the ‘fireman’s rule’
barring recovery for injuries sustained by a volunteer fire fighter. Instead, the ‘fireman’s rule’ does not
apply to plantiff as a volunteer fire fighter, and any possible recovery for injuries must not be barred on
the basis of such rule.

For this reason, we reverse the trid court’s grant of summary dispostion in this case and
remand for further proceedings congstent with this opinion.

Reversed and remanded. We do not retain jurisdiction.

/9 BarbaraB. MacKenzie
/9 Richard A. Bandstra
/9 Stephen J. Markman

1 “Defendant” hereafter refersto Christopher Ackley.

2 Plaintiff stated that he may have reached speeds up to sixty miles per hour while driving on one road,
then turned on to another road on which he drove up to forty-five miles per hour. Once he reached
Stacey Road, he was driving only twenty-five to thirty miles per hour. We have no evidence regarding
the legd speed limits on these roads.



