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PER CURIAM.

Petitioners appeal the probate court’s orders denying their request to surcharge respondent
Leonard Pdlis as trustee of the William M. Reid Trust (the “Trust”) and awarding Pdlis fiduciary fees, in
addition to authorizing the payment of attorney fees from trust proceeds for legal services rendered on
behdf of the Trust. We affirm.

|. Basic Facts And Procedural History

Following William M. Reid's death in 1989, Pdis became the successor trustee of the Trud.
Perhaps not coincidentaly, Pdis had been Reid's accountant for forty years. Prior to his desth, Reid
became involved with a company named Applied Industries (“Applied’). Origindly, Reid loaned
Applied money for operating capita. When Applied ran into financia difficulties, Reid asked Pdis to
review the Stuation and, in 1982, both Reid and Palis began investing their money in Applied.

At the time of Reld's death, the Trust possessed a promissory note from Applied in the amount
of $555,000 and 66,389 shares of stock in Applied. Pealis persondly possessed a promissory note of
gpproximately $500,000 at the time of Reid's degth, because he and Reid had been making matching
contributions.  Whenever Applied needed additiond money, Pais and Reid invested more of their
persond finances into the company and, in fact, Pdlis invested most of his trustee payments back into
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the company. Pdis held a position on Applied's board as an officer in the company, serving as the vice
president and treasurer.

Pdis tedtified that in 1982 he and Reld effectuated a UCC filing to secure repayment of their
promissory notes. However, Pdis was not aware that the UCC filing was only effective for five years
and the UCC filing expired in May 1987. Red never ingdructed Pdis to renew the UCC financing
gtatement prior to Reld's death in 1989. In fact, Pdis dso falled to renew his own financing statemen.
Bdieving that both notes were secured by the UCC filing, Pdlis did not seek to perfect Reid's
promissory note as a secured claim for the benefit of the Trudt.

Between 1986 and 1988, Applied redlized a net loss each year. In an effort to reduce cogts,
Applied decided to move its operations to a smaller location with cheagper rent. The new location was a
building owned by Pdis and his partner, Charlie Baer. Reid knew that Palis was a part owner of the
new building, and he was in favor of the move. Baer's and Pdis's mortgage payment on the new
building was $3,000, the same amount charged to Applied as monthly rent. Pdis tetified thet the rent
charged for the new building was well below fair market vaue.

Applied owned some of its own equipment and leased the rest. When Applied needed a
“Fidell” machine to make operations more productive and profitable, it was unable to obtain the
necessary financing. However, Pdis was able to finance the machine, through his company WRP
Investment, and he then leased it to Applied. Aswith the rent for the new building, Pdis tedtified that he
made no profit on the lease. Applied entered into the lease agreement with Pdis prior to Reld's desth,
and Reid was aware of the lease arrangement.

In addition, Applied hired Palis's accounting firm to keep its books. Pdis's firm charged
Applied $2,000 a month for accounting services. According to Pdis, the accounting fees were
reasonable and necessary. Pdis tedtified that he believed that he probably billed for only hdf of the
hours that he actualy worked on behdf of Applied.

After Reid’' s desth, Pdlis hired a probate speciaist to assst with the preparation of the tax return
relaing to the assets contained in the Trust. The tax return reflected that 66,389 shares of Applied's
gock were hed by the Trust. The return adso reveded that Applied was insolvent.  The return
estimated the vaue of the stock in Applied to be fifty centsashare. Further, the return reveded that the
chances for repayment on the promissory note from Applied were only about 50%, based on the poor
financid condition of Applied. However, Pdis testified that he believed that he could ill hep Applied
become profitable and, in 1990, Applied made a profit of $39,000. During the same year, Applied
completed nineteen prototype, two-and-a- hdf ton trucks in an effort to be awarded with a contract to
build a truck for ajoint venture between Generd Motors and BMW. However, approximately a year
and a hdf later, Pdis was informed that the contract was awarded to another company and after 1990
Applied never made a profit.

Prior to Reid's death in 1989, Pdis had a 20% ownership interest in Applied. After two
conversons in 1989 and 1990, in which Pdis converted part of his promissory note into capita stock,



Pdis had a 56.7% ownership interest in Applied and by the time of the board' s annua mesting for fiscd
1993, Palis owned 56.7%, Baer owned 7.88%, and the Trust owned 10.46% of the stock of Applied.

At the annud mesting, the board granted security interestsin their machinery for past and future
rent and for the accounting services to Baer, Pdis and “Pdis & Company”; however, the security
agreement was never filed or acted upon. The board decided to order the liquidation of Applied and to
file either a Chapter 11 or Chapter 7 bankruptcy petition; however, Pdis did not advise petitioners of
thisaction. A new board of directors was eected which consisted only of Palis and Baer.

Subsequently, Palis wrote a letter, dated December 30, 1993, to the board demanding payment
of the promissory notes issued to himsdlf and the Trust.  Further, an eviction notice was sent to the
board for unpaid rent. A special meeting of the board was held on February 1, 1994, and the board
decided to liquidate the corporation and transfer al assets to the secured creditors, the Trust and Pdis,
because of their demand for payment of the promissory notes.

In July 1994, Applied's assets were sold and converted into cash. Palis had an auctioneer
gppraise Applied's machinery and equipment. Ancther company, Ultimate Hydroforming, knew
Applied was about to shut down and offered to match the auctioneer’s estimate in exchange for the
equipment and machinery, and Applied ultimately sold its equipment and machinery directly to Ultimate
Hydroforming for $155,000. Through this direct sde, Applied avoided the commission fees associated
with conducting an auction. With the proceeds from the sde of the machinery and equipment, Palis paid
Applied's personal property taxes and rent, and split the remainder between himsdf and the Trust. On
November 9, 1994, an involuntary petition for bankruptcy wasfiled by Applied's judgment creditor.

In November of 1994, petitioners filed a complaint in Macomb County Probate Court seeking
to preserve the assets of the Trust and requesting that the probate court surcharge Pdis for his
“maadminigration” of the Trust. In response, Pdlis requested that the estate pay for attorney fees
incurred on its behdf and pay him for his fiduciary fees and professond accounting fees. Following a
hearing, the probate court issued a written opinion on December 16, 1996, Sating:

The hearing on the accounts provided no evidence of any damages incurred by the Reid
enterprises. On the contrary, the uncontested testimony indicated vaid reasons for the
activity of the trustee. The collection on the note may force problems or bankruptcy
and jeopardize the efforts to obtain the government contract. The accounting work and
rental of machinery and building were a or below market vaue. It is further noted that
these transactions were reviewed by the bankruptcy court without any detrimenta
consequences. [Appendix E, p 3]

According to the probate court, Pdis helped Applied avoid bankruptcy and reduced the amount of
edate taxes. The probate court found that by placing Applied in a bankruptcy proceeding, Pais would
have subjected Applied and the Trust to the clams of perfected creditors. The probate court
determined that Pdlis did not act any less than a prudent person while he made decisons as trustee.
Furthermore, the probate court determined that Pdis did not exhibit bad faith or gross negligence.

While the probate court stated that a fiduciary who works in a dud capacity walks in harm’s way, it
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noted that the law does not specificaly prohibit working in a dua capacity, aisent a showing that the
edtate suffered damages. The probate court denied petitioners claim to surcharge Pdis.

Thereefter, Pdis filed a petition to recover professond fees for himsdf and his lawyer in the
amount of $51,420 and $11,100, respectively. Petitioners objected to the petition, cdlaming that Palis
sought reimbursement for attorney fees and costs for work which did not benefit the Trust by increasing
or presarving its assets.  Further, petitioners objected because the probate court’s opinion did not
address payment of atorney fees. Similarly, petitioners objected to an award of fiduciary feesto Pdis
because the probate court’s opinion did not alow for an annua accounting and did not address the sum
of fiduciary fees or the objections to those fees.

The probate court issued a supplemental opinion in June of 1997. According to the probate
court, the petitioners objection to fees was closdly identified with their objection to the account and to
their petition for surcharge. The probate court determined that Palis and his attorney substantialy
complied with MCR 8.303 by submission of an itemized statement of services rendered. The probate
court stated:

The time and sarvice of the trustee were well documented and as indicated, scrutinized
on a consgent basis. Although there were disputes as to management decisons and
the timeliness of certain activities, the court made no findings that the trustee failed to
meet his obligations in atimely manner. The beneficiaries, asindicated, had disputed the
trusee’s fiddity and loydty which dlegations were adjudicated and the resulting
Opinion of December 16, 1996 issued.

As to the attorney fees, this unique proceeding presented a number of issues
requiring a high degree of sill in advisng the fiduciary. Counsd for the fiduciary, as
well as dl counsd representing the beneficiaries, were timely and well prepared in
dedling with the issues presented to the court. . . . The atorney is charging the estate at
the agreed upon rate of One Hundred and 00/100 ($100) per hour, which iswell within
the hourly rate charged for work for amilar legd services within the community. . . .

As to the attorney’s work benefiting the edtate, or benefiting the trustee
individudly -- that issue had been resolved in favor of the trustee and his attorney per
the Opinion dated December 16, 1996. The ongoing business enterprise, the trust
activity, the deding with the trust beneficiaries required an ongoing and consstent
representation by the attorney, which athough the proceeding became lengthy, disputed
matters were brought before the court in atimely fashion.

After reviewing the statement for services rendered and the submission offered
to refute it, the court concludes that 10% of the fiduciary fee is not warranted having
accepted the objector’s argument that some of the fiduciary’s efforts did not require a



professond fiduciary but the tasks could be performed by an assstant or layman such
asinthe areaof paying ordinary bills or expenses.

The probate court issued an order congstent with its supplementa opinion, avarding attorney fees and
fiduciary feesto Pdis.

I1. Standard Of Review
A. Sdf-Deding And Conflicts Of Interest

This Court reviews a probate court’s findings of fact to determine whether they are clearly
erroneous. In re Green Charitable Trust, 172 Mich App 298, 311; 431 NW2d 492 (1988).
“Findings are clearly erroneous when this Court is left with the definite and firm conviction that a mistake
has been made.” 1d. Because petitioners requested that the probate court surcharge Palis as trustee of
the Trugt based on his dleged breach of his fiduciary duties to the Trugt, this issue is preserved for
appelate review.

B. Fduciary Fees

“The weight to be given any factor and the determination of reasonable compensation is within
the probate court’s discretion” Comerica Bank v City of Adrian, 179 Mich App 712, 724; 446
NW2d 553 (1989). Because petitioners objected to Palis's request for fiduciary and attorney’s fees,
theissueis preserved for gppdlate review.

[11. Sef-Deding And Conflicts Of Interest

Petitioners argue that the probate court erred in denying their claim to surcharge Pdisin light of
Palis's sf-dedling and his conflicts of interest. We disagree.

Generdly, the duties imposed on the trustee are determined by consideration of the trugt, the
relevant probate statutes and the relevant case law. Green Trust, supra at 312. The question whether
atrustee has breached hisfiduciary duties, subjecting him to liahility, is determined based on the facts of
the given case. 1d. The trustee is expected to act as “a prudent man dedling with the property of
ancther, and if the trustee has specid kills or is named trustee on the basis of representations of specia
skills or expertise, heis under aduty to usethose skills” 1d. at 312-313, quoting MCL 700.813; MSA
27.5813. This duty includes acting with care, diligence, integyrity, fideity and sound business judgment.
Id. at 313. Courts have aso imposed on trustees the fiduciary duties of honesty, loydty, restraint from
sdf-interest and good faith. Id.

Here, Pdlis was named as successor trustee under 8 13 of the Second Amendment to the Trust
Agreement. Section 5(c) of the Trust Agreement provided that the trustee would have the power “to
retain the property in the trust fund and any property added to the trust fund, without liability for any
decrease in value, and without being redtricted in said retention to property authorized by the laws of the
State of Michigan or of any other jurisdiction for trust investments.” Granting trustees discretionary or
broad powers does not mean that the trustee’ s powers are limitless. 1d. at 313. The trustee’ s actions
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will be reviewed for an abuse of discretion. |d. The trustee must exercise his discretion honestly and in
good faith. 1d. Bad faith has been defined as* arbitrary, reckless, indifferent, or intentiond disregard of
the interests of the person owed a duty.” Id. a 315 (citation omitted). Bad faith is not a specific act,
but defines the character or qudity of a party’s actions. |d. Whether bad faith exists depends on the
factsof anindividud case. 1d.

Petitioners argue that Palis acted in bad faith and breached his fiduciary duties to the Trust
because his persond interests were directly in conflict with the Trust’s interests.  Petitioners assert that
Pdiswas too involved with Applied Industries, which owed the Trust money through a promissory note,
to act in the best interest of the Trust.

Admittedly, Pdis owned the building which Applied rented, leased machinery to Applied and
provided accounting services to Applied for afee. However, the record indicates that Palis made no
profit on these transactions. In fact, Applied's rental fee for the building and equipment were a or
below far market vaue. Pdlis did not charge Applied for al his accounting services.  Further, Reid,
prior to his death, was aware of and consented to Palis's rentdl agreements. The record indicates that
Applied benefited from renting a building partidly owned by Pdis. Indeed, Pdis and his partner
alowed Applied to remain in their building for over ayear without paying rent. The record reflects Palis
was not trested more favorably than any other potential creditor. In fact, Applied used its relationship
with Pdis to obtain favorable dedls. Standing done, the fact that Palis worked in a dua capacity does
not subject him to ligbility. See Mintener v Michigan National Bank, 117 Mich App 633, 641; 324
Nw2d 110 (1982).

Petitioners dso assart that Palis's ownership interest in Applied and his position on its board
motivated him to place his persond interests above the interests of the Trust. According to petitioners,
Pdlis never attempted to redize any vaue on the Trugt's $555,000 promissory note issued by Applied
because of his persond financid stake in Applied. Further, petitioners argue that Pdis's belief that
Applied was going to receive a lucrative contract from GM and BMW was merely an excuse to cover
his own sdf-interest.

Prior to his death, Reid never requested interest payments on his promissory note from Applied.
Had Pdlis demanded interest payments on the note, or repayment of the note itself, Applied would have
gone bankrupt. If Applied had gone bankrupt, petitioners would not have been secured creditors
because Reid failed to renew his secured interest in the promissory note. In addition, Pais was unaware
that his promissory note and the Trust’s promissory note were no longer secured debts. Moreover,
Pdis bdieved that there was a good chance that Applied would become profitable. Because there was
a reasonable chance that Applied could have recovered from its economic downturn, Palis attempted to
maintain Applied's operations. For the smal amount of money that the Trust would have redized from
the closing of Applied, compared to the potential value of the Trust’s assets if Applied would have been
awarded the GM/BMW contract, we believe that Palis made a reasonable business decision to continue
operations.

However, petitioners assart that the Trust was damaged in two ways. First, petitioners contend
that they were entitled to monetary damages for the difference between the vauation of the Trust's
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Applied assets on the 706 estate tax form and the amount of money eventudly received by the Trust
after the liquidation of Applied. Second, petitioners argued that the Trust is entitled to recover damages
for paying federd edtate taxes on worthless assets related to Applied.

The record reflects that Palis retained the help of an expert in the area of probate matters to
assg him in filing the 706 tax form. The edimate regarding the value of the assets was based on
numerous factors, including the fact that Applied had redized a profit in 1990 and the possbility of
winning the GM/BMW contract. Palis's actions were not arbitrary or reckless. Because Pdis took the
proper steps to obtain a reasonable estimate of the worth of the Trust’'s assets at the time of Reid’'s
desth, we do not believe that petitioners were entitled to surcharge Pdlis for the Trust's losses!

Petitioners argue that the record is undeniably clear that Pdis acted in bad faith with regard to
Applied's assets. However, petitioners offer nothing more than mere dlegations. Because there is no
evidence on the record that Pdlis s decisions were grosdy negligent or made in bad faith, we believe that
the probate court did not err in denying petitioners surcharge clam.

IV. Fiduciary Fees

Petitioners contend that the probate court erred in awarding Pdlis fiduciary fees when his
claimed services did not benefit the Trust or its beneficiaries. We disagree. “[A] trustee is entitled to
just and reasonable compensation for services rendered.” Comerica Bank, supra at 723. The
Revised Probate Code provides:

A fiduciary shdl be dlowed the amount of his or her reasonable expenses incurred in
the adminigtration of the estate and shdl dso have such compensation for his or her
sarvices, both ordinary and extraordinary as the court in which the fiduciary’s accounts
are settled deemsto be just and reasonable. . . . [MCL 700.541; MSA 27.5541.]

Unless the trustee’'s fees are provided for in a written ingrument, the trustee mug file a written
decription of services peformed or a satement otherwise indicating the basis of a cam for
compensation. Comerica Bank, supra at 723-724; MCL 700.541; MSA 27.5541; see also MCR
5.722. Therefore, the court determines the reasonable value of the services provided by the trustee.
Comerica Bank, supra a 724. While time spent is an indicator of vaue, it may be a poor indicator in
some circumgtances. 1d.  When determining which factors ae to be given weight, the probate court
must consder the circumstances of the case. Id. The clamant bears the burden of proof that the
services rendered were necessary and that the charges were reasonable. Id.

Here, the probate court determined that Palis was entitled to compensation for his services
rendered to the Trugt. Pdlis testified that his fees were in accordance with the Trust Agreement. Pdlis
submitted detailed billings and asked the probate court to adopt his accounting. Furthermore, Pdlis
testified that his accounting of services rendered to the Trust was true and accurate. Petitioners failed to
present any evidence to the contrary. In fact, petitioners objection to the award of fiduciary fees did
not relate to the rate per hour or the details provided by Pdis. Instead, petitioners objected to the



award of fiduciary fees because Pdlis's services were not incurred in pursuit of the best interests of the
Trud.

Because we do not believe that the evidence on the record reflects any wrong-doing on the part
of Pdlis, as trustee of the Trug, petitioners objections to Pdis's request for fees was properly denied
by the probate court. It is clear that the probate court examined the record, reviewed Pdlis's itemized
request for fiduciary fees and consdered petitioners objections when it decided to award Pdis his
requested fiduciary fees minus 10%. Therefore, the probate court did not abuse its discretion in
awarding Pdis fiduciary fees.

Affirmed.

/9 William C. Whitbeck
/sl Mark J. Cavanagh
/9 Richard Allen Griffin

! BEven if we were to bdieve that Pdis's business decisons were unsound, the Trust Agreement
effectively limited hisliability. Section 12(0) of the Trust Agreement provides:

No Trustee acting hereunder shdl be held lidble to any trust or beneficiary thereunder in

respect of any loss, cost, damage or expense sustained through any error of judgment

or in any other manner except as a result of such Trustee's bad faith or gross

negligence.
A trugteg's potentid liability may be limited by the terms of the trust indrument. In re Green Trust,
supra at 313-314. Generdly, an exculpatory clause does not reduce or enlarge the standard of care
required of the trustee in administering the trust, but acts to relieve the trustee of persond liability under
the stated circumstances. Id. at 314. Exculpatory clauses generaly do not mean that the trustee is not
accountable to anyone for the trustee’ s actions. 1d.



