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PER CURIAM.

Following a jury trid, defendant was convicted of dedivery of marijuana, MCL
333.7401(2)(d)(iii); MSA 14.15(7401)(2)(d)(iii). Defendant was sentenced to a term of three years

probation. He now gppeds as of right. We affirm.

Defendant first argues that he was denied his condtitutiona right to a speedy trid. US Cong,
AmVI; 1963 Cong, at 1, 820. Asexplained in People v Gilmore, 222 Mich App 442, 459; 564

NW2d 158 (1997):

Whether a defendant was denied hs condtitutiond right to a speedy trid isa
mixed question of fact and law. We review trid court factud findings under the clearly
erroneous standard.” . .. We review congtitutional questions of law denovo. ... To
determine whether a defendant has been denied his right to a speedy trid, this Court
condders (1) the length of the ddlay, (2) the reason for the delay, (3) the defendant’s
assertion of the right to a speedy trid, and (4) any prgjudice to the defendant. ... A
delay of more than eighteen monthsis presumed to be prgudicid; the prosecution bears
the burden of proving lack of prgudice to the defendant. . .. The establishment of a
presumptively prgudicia dday “triggers an inquiry into the other factors to be
consdered in the balancing of the competing interests to determine whether a defendant
has been deprived of the right to a speedy trial.” [(citations omitted).]

In this case, the gpproximately twenty-four months that elapsed between defendant’s May,
1995, arrest and May, 1997, trid is presumptively prgudicid. In examining the court file to ascertain
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the reasons for the delay, we note that gpproximately two months elapsed between the date of
defendant’s arrest and the date origindly scheduled for trid. The origind tria date was then adjourned
for gpproximately seven weeks pursuant to defendant’ s request. An adjournment of approximately one
month and three weeks can be attributed to a request by the prosecutor. No reason is given for
adjournments totaing approximately seven weeks, which will therefore be attributed to the prosecution.
An adjournment of approximately two weeks can be attributed to defense counsd’ s gpparent failure to
be present on one of the scheduled trid dates. And, an adjournment of approximeately three weeks can
be atributed to a dipulation by the parties. Our review of the court file reveds that the bulk of
remaning delays were attributable to delays inherent in the court system, i.e., ongoing plea negatiations,
docket congestion and motion practice.  “Although these ddlays are technicaly attributable to the
prosecution, they are given a neutrd tint and are assgned only minima weight in determining whether a
defendant was denied a speedy trid.” People v Wickham, 200 Mich App 106, 111; 503 NW2d 701
(1993); see dso Gilmore, supra at 460.

With respect to the third factor, we note that defendant did not assert his right to a speedy trid
below. Defendant'sfalure to timey assart his right weighs againg afinding that he was denied a speedy
trid. People v Collins, 388 Mich 680, 692; 202 NW2d 769 (1972); Wickham, supra at 112.
Finaly, with respect to the fourth factor, defendant, who was free on bond in this case, aleges no
prgjudice to his person. Gilmore, supra at 462. However, defendant contends that he can show
prejudice to his defense. Id. Specificdly, defendant contends that the delay prevented him from
edablishing at trid that there were no “gate ring” records of him leaving the Chryder plant during his
lunch bresk, with the resulting inference that he was not in the plant’s parking lot when the dleged
delivery of marijuana occurred. However, we fail to understand how defendant’s defense was
prgjudiced in this respect where evidence was presented at trid that employees could bypass the “ gate
ring” system while entering or leaving the Chryder plant. Defendant also contends that the delay caused
his memory to fade concerning exactly what he did on his lunch bresk. However, we again fal to
understand how defendant’s defense was prejudiced in this respect where defendant testified that he
“was more likely to just stay in at lunch” and where defendant denied that he ddlivered marijuana

In summary, dthough the delay of twenty-four months is presumed prgudicid, in light of the
facts that the bulk of the delays are to be given a“neutra tint” and assgned minima weight, Wickham,
supra, that defendant failed to timely assert hisright, and that there was no showing of actua preudice,
we conclude that defendant was not denied hisright to a speedy tridl.

Next, defendant contends defense counsd’s failure to demand a speedy trid condituted
ineffective assistance of counsd. However, where no record on this issue has been made, we conclude
that defendant has smply falled to overcome the presumption that the chalenged action might be
consdered sound tria strategy. People v Ho, 231 Mich App 178, 191; 585 NW2d 357 (1998).

Finaly, defendant argues tha he is entitled to a new tria because newly discovered evidence
may have changed the outcome of the trial. However, amation for anew trid on this ground must first
be brought in the triad court in accordance with the Michigan Court Rules. People v Darden, 230 Mich
App 597, 605-606; 585 NW2d 27 (1998) (citing MCR 2.611 and MCR 2.612). In this case,
defendant failed to move below for anew tria on this ground. Moreover, newly discovered evidence is
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not a ground for a new trid where it would merely be used for impeachment purposes. People v
Davis, 199 Mich App 502, 516; 503 NW2d 457 (1993). Further, defendant’s newly discovered
impeachment evidence would probably not cause a different result on retrid. People v Lester, 232
Mich App 262, 271;  NW2d __ (1998). Therefore, we conclude that defendant is not entitled to
anew trid.

Affirmed.

/9 Martin M. Doctoroff
/9 Michad R. Smolenski
/9 William C. Whitbeck

! In this case there are no factua findings to review because defendant did not raise this issue below.
However, defendant’ s failure to assert his right to a Speedy trid below does not waive consideration of
thisissue. People v MetzZler, 193 Mich App 541, 546; 484 NW2d 695 (1992).



