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Before: Doctoroff, P.J., and Smolenski and Whitbeck, JJ.
PER CURIAM.

Fantiff-gppdlant James Zboril (“Zboril”) gppeds as of right the circuit court order granting
summary dispostion in favor of defendant-appellee Geradine Farkus (“Farkus’) pursuant to MCR
2.116(C)(8), and denying Zboril’s motion for summary disposition pursuant to MCR 2.116(C)(10).
We affirmin part, reverse in part, and remand for additiona proceedings.

|. Basic Facts And Procedura History

Zboril was a dentist in private practice in the City of Rochester. Farkus was a saes
representative for Patterson Dentd Supply. Farkus, in her professonad capacity, cdled on Zboril to
purchase dental supplies on a number of occasons since 1986. A few years later, in March of 1990,
the parties commenced aromance that lasted gpproximately two years.

In October of 1992, Zboril informed Farkus that her company, Patterson Dental Supply, was
conducting an initid public offering of its stock, and that it would be offering its sock at a discounted
price to current employees. The dscounted stock price was $15 per share, and Patterson Dental
Supply made it clear that the discounted price was only available to its employees, no one outside the
employment of Patterson Dental Supply could purchase the stock at the discounted rate.

In October of 1992, Zboril issued a check in the amount of $15,000 to Farkus, and indicated
that he wanted her to purchase 1,000 shares of the stock of Patterson Dental Supply. Farkus
subsequently determined that the stock was going to be sold to employees for $16 per share, not $15,
and Zboril issued a second check in the amount of $1,000 to Farkus in late October of 1992, so she
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could purchase the full 1,000 shares. The stock certificates of Patterson Dental Supply were issued in
Farkus s name, and she had exclusive control over them.

In December of 1992, the romance between the parties ended; however, Zboril did not request
the money or stocks back from Farkus at that time. Farkus continued to serve Zboril professiondly as
a sales representative, and the parties saw each other on a regular, bi-monthly basis until this dispute
arose. Approximately four years after the initial stock purchase, Zboril requested that Farkus turn over
the stock certificate, or its monetary value, to him,. Farkus explained that the stock had been sold, but
offered to pay Zboril $16,000 ingead. Zboril refused the offer and subsequently filed a complaint
assarting causes of action for dlam and delivery and breach of fiduciary duty.

Theresfter, Zboril filed a motion for summary disposition pursuant to MCR 2.116(C)(9) and
(10), seeking judgment as a matter of law on the basis that the amount tendered to Farkus in the two
checks was not a gift. In late June of 1997, the trid court heard arguments on Zboril’s motion and
inquired of defense counsel about her request for summary dispostion, to which defense counsd
responded that she intended to file amotion for summary disposition that week. In light of that fact, the
tria court took Zboril’s motion under advisement pending te filing of Farkus's motion for summary
dispostion. The trid court indicated that arguments and a ruling on both motions would occur
amultaneoudy

In late July of 1997, Farkus filed her motion for summary dispostion pursuant to MCR
2.116(C)(8), aleging that Zboril’s complaint failed to plead facts sufficient to establish causes of action
for dam and ddivery and breach of fiduciary duty. In mid-September of 1997, the trial court heard
ord arguments on Farkus's motion for summary disposition. Inlate September of 1997, the trid court
issued an opinion and order on the parties cross-motions for summary disposition. The trid court first
concluded that athough Farkus raised issues of Zboril’s fraudulent intent in her motion for summary
disposition, she failed to raise fraud as an affirmative defense and had, therefore, waived the defense.
Nonetheless, thetria court noted that MCR 2.116(C)(8) does not have to be pleaded as an affirmative
defense in the respongve pleading; hence, the trid court looked to the factud dlegations of the
complaint and inferences drawn therefrom. Based on the complaint, the tria court held that Zboril failed
to date a clam upon which rdlief could be granted for both the cdlam and dedlivery and breach of
fidudary duty daims.

The trid court aso found that Zboril implicitly admitted that he benefited from the discounted
stock purchase, and that he could not have obtained title to or possession of the stock himsdf at the
discounted price; hence, according o the tria court, he could not assert a clam and delivery action.
Further, the trid court found that Zboril could not assert a breach of fiduciary duty clam because
Farkus, unlike Zboril, had a legdl right to purchase the stock at a discounted price. Indeed, according
to the trid court, “any influence that was acquired, abused and betrayed was on [Zboril’s| behdf.”
Therefore, the trid court granted Farkus s motion for summary disposition and denied Zboril’s motion
for summary digpogtion and in early October of 1997 issued an order for dismissa of Zboril’'s
complaint based on the law and reasoning set forth in its September opinion and order. Theregfter,
Zboril filed a motion for reconsideration chalenging the trid court’s ruling granting summary digposition
to Farkus and denying his mation for summary dispostion and in mid-October of 1997, the triad court
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issued an opinion and order denying this motion for reconsderation. The trid court found that Zboril
“failed to demondtrate a papable error by which this Court and the parties have been mided.”

[l. Standard of Review
A. Summary Disposition Under MCR 2.116(C)(10)

This Court reviews atrid court’s grant or denid of a motion for summary disposition pursuant
to MCR 2.116(C)(10) de novo. Spiek v Dep’t of Transportation, 456 Mich 331, 337; 572 NW2d
201 (1998). Zboril preserved thisissue for appelate review by filing a motion for summary dispostion
and amotion for reconsderation chalenging the trid court’s ruling.

B. Summary Digposition Under MCR 2.116(C)(8)

This Court reviews atrid court’s grant or deniad of a mation for summary dispostion pursuant
to MCR 2.116(C)(8) de novo. Horace v Pontiac, 456 Mich 744, 749; 575 NW2d 762 (1998).
Zboril preserved this issue for appellate review by opposing Farkus's motion for summary disposition
and by filing amoation for recongderation of the trid court’s ruling.

C. Condructive Trust And Unjust Enrichment

This Court reviews a trid court’s denid of a request to amend pleadings for an abuse of
discretion. Hakari v i Brule, Inc, 230 Mich App 352, 355; 584 NW2d 345 (1998). Zboril
atempted to amend his complaint to include clams for breach of condructive trust and unjust
enrichment in his mation for summary dispostion. The trid court consdered the issue, but denied
Zboril’ srequest a the hearing. Therefore, this issue has been preserved for gpped.

D. Fraud Defense

This Court reviews the issue of whether a defendant waived fraud as a defense de novo. See
Hofmann v Auto Club Ins Ass'n, 211 Mich App 55, 89-90; 535 NW2d 529 (1995). Farkusraised
the fraud defense at ord argument on the parties cross-motions for summary dispostion. In its order
denying Zboril’s motion for summary digposition and granting Farkus' s motion for summary disposition,
the trid court ruled that the defense had been waived because Farkus failed to raise or plead it in her
responsive pleading.

E. Fidudiary Duty

This Court reviews a trid court’s grant or denid of a motion for summary digpostion pursuant
to MCR 2.116(C)(8) de novo. Horace, supra. Zboril preserved this issue for appellate review by
chdlenging thetrid court’s opinion and order in amotion for reconsideration.

F. Impermissible Findings And Erroneous Standards



This Court reviews atrid court’s grant or denid of a motion for summary disposition pursuant
to MCR 2.116(C)(8) de novo. Horace, supra. Zboril chdlenged the trid court’s ruling by filing a
motion for reconsderation of its prior opinion and order. Therefore, the propriety of the trid court’s
ruling has been preserved for gppellate review.

I1l. Summary Disposition Under MCR 2.116(C)(10)

Zboril argues that the trid court erred in denying his mation for summary disposition pursuant to
MCR 2.116(C)(10). He maintains that he aleged sufficient facts in his complaint that were supported
by documentary evidence to warrant judgment as a matter of law in his favor. Specificdly, he argues
that there was clear and uncontroverted evidence, unrebutted by Farkus, that he did not intend to make
a gift of the money in question to Farkus. He inggs that the trid court’s finding to the contrary was
unsupported by the facts and evidence and warrants reversal. We disagree.

Summary disposition pursuant to MCR 2.116(C)(10) may be granted where, except as to
damages, there is no genuine issue of materid fact, and the moving party is entitled to judgment as a
matter of law. A MCR 2.116(C)(10) motion tests whether there is factua support for aclam. Spiek,
supra. When ruling on a motion for summary dispostion under MCR 2.116(C)(10), a court must
consder the pleadings, affidavits, admissons and other documentary evidence available to it. 1d. The
benefit of reasonable doubt, aswell as al reasonable inferences drawn from the evidence, must be given
to the nonmoving paty. Bertrand v Alan Ford, Inc, 449 Mich 606, 617-618; 537 NwW2d 185
(1995).

In order for there to be a vaid gift, three elements must be met: “(1) the donor must possess
the intent to trandfer title gratuitoudy to the donee, (2) there must be actud or congtructive delivery of
the subject matter to the donee, unlessiit is dready in the donee's possession, and (3) the donee must
accept the gift.” Davidson v Bugbee, 227 Mich App 264, 268; 575 NW2d 574 (1997). Here, the
parties do not contest that delivery and acceptance of the money occurred. Therefore, the only
disputed issue is whether Zboril intended to unconditionaly transfer ownership and possesson of the
money to Farkus when he gave her the checks or whether he gave her the money to purchase the stock
on hisbehdf, for his benefit, and with the intent to remain the sole owner of the stock and its proceeds.

We find that, when consdering Zboril’s complaint, motion for summary dispostion, and
affidavit, together with the other documentary evidence offered by Farkus, there was a genuine issue of
materid fact as to whether Zboril intended to make a gift of the money to Farkus at the time of the
transaction. Both parties admit that there was never a verbd exchange or mutua understanding as to
Zboril’s intent when he gave Farkus the money. In addition, dthough Zboril adamantly inggts that he
intended to give Farkus the money only so she could purchase the stock on his behdf, Farkus, on the
other hand, maintains that the money was a gift. However, Farkus' s deposition testimony and affidavit
do not unequivocadly rebut Zboril’s contention. To the contrary, Farkus's documentary evidence
essentialy establishes the existence of a factud dispute over Zboril’s intent.  Farkus admits that Zboril
never explicitly sated that the money was a gift. She further concedes that Zboril gave her the money
with the express condition that she purchase 1,000 shares of Patterson Dental Supply’s stock with it.



Moreover, when asked why she believed the money was a gift, she merely responded, “why wouldn't it
be a gift for me” without any additiona explanation to explain her pogtion.

We find that the dement of Zboril’s intent at the time of the transaction is a factud issuein
dispute that should be resolved by a jury. Accordingly, we hold that summary disposition pursuant to
MCR 2.116(C)(10) was properly denied to Zboril.

V. Summary Disposition Under MCR 2.116(C)(8)

Zboril argues that the trid court erred in granting summary dispostion pursuant to MCR
2.116(C)(8) to Farkus because the facts and circumstances aleged in his complaint, when accepted as
true, were sufficient to establish a cause of action for daim and ddlivery.*

A motion under MCR 2.116(C)(8) tests the legd sufficiency of a clam by the pleadings adone,
and may not be supported by documentary evidence. Smko v Blake, 448 Mich 648, 654; 532
NW2d 842 (1995). All factud dlegations in support of the clam are accepted as true, as are any
reasonable inferences drawn from the facts. 1d. The motion for summary dispostion under MCR
2.116(C)(8) should only be granted where the claim is so clearly unenforceable as a matter of law that
no factud development could possibly judtify a right of recovery. ABB Paint Finishing, Inc v Nat’'|
Union Fire Ins Co, 223 Mich App 559, 561; 567 NW2d 456 (1997).

MCL 600.2920; MSA 27A.2920 dates, in pertinent part:

(1) A civil action may be brought to recover possesson of any goods or
chattels which have been unlawfully taken or unlawfully detained and to recover
damages sugtained by the unlawful taking or unlawful detention, subject to the following
conditions.

(¢) An action may not be maintained under this section by a person who, a the
time the action is commenced, does not have a right to possesson of the goods or
chattel s taken or detained.

In accordance with the generd principles governing MCR 2.116(C)(8) motions for summary
digpogtion, we find that Zboril adequatdly pleaded a cause of action for dam and ddivery. In
particular, Zboril dleged in his complaint that he was notified by Farkus of an investment opportunity
whereby Petterson Denta Supply was offering to sdl thelr stock a a discounted price to current
employees. Farkus indicated that she could not afford to take advantage of the opportunity, but if
Zboril desired to do o0, she would purchase the stock on his behalf. Zboril accepted Farkus's
proposition and gave her a total of $16,000 to purchase 1,000 shares of stock. He denied that the
transfer of money was a gift to Farkus and maintained that he remained the sole and rightful owner of
the stock at dl times. Given these dlegations asserted in his complaint, we are not convinced that no
factual development could justify aright of recovery for Zboril. Indeed, when these facts are accepted
as true, without reference to other documentary evidence, we find that Zboril has stated a valid cause of
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action for dam and delivery. Accordingly, we hold that summary dispostion pursuant to MCR
2.116(C)(8) was improperly granted to Farkus.

V. Congructive Trust And Unjust Enrichment

Zboril argues that the trid court erred in dismissing his complaint without ruling on the claims for
breach of condructive trust and unjust enrichment, or & least dlowing him to amend his pleadings to
remedy any deficiencies in his pleadings. Zboril contends that athough he did not explicitly request the
impogtion of a congructive trugt, the trial court was authorized to impose a trust, where appropriate,
even absent a request from the party. In any event, Zboril submits that, & a minimum, he should have
been entitled to amend his pleadings to include the condructive trust and unjust enrichment dams if the
trid court deemed his complaint inadequate.

A condructive trugt is an equitable remedy which a court may impose where the facts judtify i,
even in the absence of a request for such rdief from the petitioner. In re Svantek Estate, 172 Mich
App 509, 517; 432 Nw2d 307 (1988). This Court has defined a congtructive trust as follows:

Condructive trusts are creatures of equity and their imposition makes the
holders of the legd title the trustee for the benefit of another who in good conscience is
entitled to the beneficid interest. They are distinguished from express and resulting
trugs in that they do not arise by virtue of agreement or intention, but by operation of
law. [Id. (citations omitted.)]

A condructive trust is an gppropriate remedy to prevent unjust enrichment to the holder of the goods.
Kammer Asphalt Paving Co v East China Twp Schools, 443 Mich 176, 188; 504 NW2d 635
(1993); In re Swantek Estate, supra at 517. In addition, under a congtructive trust, equity can follow
the assets upon which the trust is based into whatever form they may be converted. Swantek, supra at
517-518. The burden of proof is on the party who seeks impostion of the trust. Kammer, supra at
188.

The dements of a clam for unjust enrichment are. (1) receipt of a benefit by the defendant
from the plaintiff and (2) an inequity resulting to the plaintiff because of the retention of the benefit by the
defendant.” Barber v SMH (US), Inc, 202 Mich App 366, 375; 509 NW2d 791 (1993). To prevent
such unjust enrichment, the law implies a contract. 1d. However, a contract will only be implied if there
IS no express contract covering the sametopic. 1d.

Zboril’s argument for imposing a condructive trust on Farkus is that Farkus was holding the
gtock in trust for him from the time he gave her the money until he requested the stock or proceeds. He
maintains that to dismiss his dam in its entirety, without employing equitable remedies, would result in
extreme unjust enrichment for Farkus because he never intended for her to regp the benefits of this
investmen.

When we condder the trid court’s ruling granting summary dispostion in favor of Farkus, and
denying same to Zboril, in conjunction with the trid court’ s failure to articulate its reason for not alowing



Zboril to amend his pleadings in response to Farkus s motion, we assume that the trid court found that
the amendment would be futile based on the evidence before it. However, in light of our dispostion of
the foregoing issues—particularly, our finding that there was a factud dispute as to Zboril’ sintent a the
time he transferred the money to Farkus, and that Zboril sufficiently pleaded a cause of action for clam
and delivery—we hold that dismissal of Zboril’s clams without opportunity to amend his pleadings to
include the equitable theories of relief was improper. As we noted above, the issue of Zboril’s intent
should be submitted to atrier of fact. If the jury finds Zboril’ s testimony and evidence credible, then his
intent was to maintain possesson and control of the money and/or stock at al times, hence, a
congructive trust may be an gppropriate manner in which to resolve the dispute.  Alternaivdly, if the
jury finds that Zboril intended to make a gift of the money to Farkus, neither equitable nor legd
remedies will be necessary.

In any event, in view of the liberd gpplication of the court rule governing amendment of
pleadings, MCR 2.116(1)(5), and the policy encouraging amendments, particularly upon a motion for
summary digposition, we find that the trid court abused its discretion in denying Zboril’s request. See
Weymers v Khera, 454 Mich 639, 654; 563 NW2d 647 (1997); Blair v Checker Cab Co, 219 Mich
App 667, 677, 558 NW2d 439 (1996); Blue Water Fabricators, Inc v New Apex Co, Inc, 205
Mich App 295, 299; 517 Nw2d 319 (1994). A motion to amend should ordinarily be granted absent
particularized reasons stated on the record. Weymers, supra at 658. “If atrid court denies a motion
to amend, it should specificaly state on the record the reasons for its decison.” 1d. at 659. Thetrid
court’ s failure to do so in this case further supports our decison to reverse. Moreover, Farkus will not
suffer prgudice as a result of the amendment to Zboril’s complaint because she had notice of Zboril’s
clams and the relief sought at the motion. See id. a 659. Findly, because a congtructive trust may be
imposed by the tria court to avoid unjust enrichment where appropriate, even in the absence of a
specific request, summary digposition was ingppropriate even if Zboril had not specificdly requested
such relief in hiscomplaint. In re Svantek Estate, supra at 517.

VI. Fraud Defense

Zboril argues that the trid court erred in considering Farkus's fraud defense when ruling on her
motion for summary disposition. He contends that, in addition to the fact that there is no merit to
Farkus's dlegation that he engaged in fraudulent conduct, Farkus had falled to raise the affirmative
defense in her firg responsive pleading; hence, it should have been deemed waived. However, contrary
to Zboril’s contention, the trid court recognized that the defense was not timely raised and declined to
rule on the merits of that clam. Initsopinion and order, the triad court stated:

In her Motion, Farkus has raised issues of fraudulent intent by Zboril upon Petterson.
Zboril correctly points out that Farkus did not raise fraud as an affirmative defense, and
therefore, has waived it.

Therefore, given that Zboril is not an aggrieved party on thisissue, we decline to addressit. Kocenda v
Archdiocese of Detroit, 204 Mich App 659, 666; 516 NW2d 132 (1994).

VII. Fiduciary Duty
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Zboril argues that the trid court erred in dismissng his breach of fiduciary duty dam and
granting summary disposition under MCR 2.116(C)(8) to Farkus. Zboril asserts that Farkus was acting
as his agent when she purchased the stock on his behaf, and that she violated his trust and confidence
when she refused to turn over the stock or its proceeds to him upon request.

A fiduciary relationship arises when one person reposes faith, confidence, and trust in another’s
judgment and advice. Fassihi v Sommers, Schwartz, Slver, Schwartz & Tyler, PC, 107 Mich App
509, 515; 309 NW2d 645 (1981). “Where a confidence has been betrayed by the party in the
position of influence, this betrayd is actionable” |d.

Upon review of the dlegations comprisng Zboril’s complaint, we are not convinced that he
successfully pleaded a cause of action for breach of fiduciary duty. Zboril did not set forth any facts
dleging that Farkus was in a position of trust, repose or confidence to him at the time he gave her the
money. There is no indication that he relied on her judgment or advice in seeking to buy the stock.
While he aleges that Farkus assured him that she would purchase the stock for him, the record
demongtrates that she did, in fact, purchase the stock pursuant to his request. The dispute focuses on
Zboril’s intent at the time of the transaction. Therefore, we are not convinced that Zboril has sated a
valid cause of action for breach of fiduciary duty. Accordingly, we hold that summary disposition in
favor of Farkus was gppropriate on thisclam.

VIII. Impermissible Findings And Erroneous Standards

Zboril argues that the trial court made impermissible findings and gpplied erroneous standards in
ruling on the parties respective motions for summary disgpostion. We agree that the trid court’s
reliance on facts or dlegations contained in Zboril’s motion for summary disposition was improper when
ruling on the motion. Indeed, a motion for summary dispostion is not a pleading and the substance of
the motion may not be considered when ruling on a MCR 2.116(C)(8) motion. Jordan v Jarvis, 200
Mich App 445, 452; 505 NW2d 279 (1993). However, upon review of the pleadings, we find that the
same generd facts and dlegations included in Zboril’s complaint were reiterated in his maotion for
summary disposition; hence, the tria court did not actualy rely upon additiond evidence. In any event,
in light of the conclusons we reach above—particularly that summary dispostion in favor of Farkus on
the clam and delivery cause of action was erroneous—further resolution of this daim is unnecessary
because remand for atrid on the merits of that claim is necessary.

Affirmed in part, reversed in part and remanded for further proceedings consgtent with this
opinion. We do not retain jurisdiction.

/9 Martin M. Doctoroff
/9 Michad R. Smolenski
/9 William C. Whitbeck



! The cause of action commonly referred to as replevin is now known as the action of dam and
delivery. See MCR 3.105.



