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PER CURIAM.

Paintiffs apped as of right from a judgment in favor of defendants entered by the trid court
folowing ajury trid. We &firm.

This case arises out of an investigation by the Battle Creek Police Department in response to
Battle Creek Enquirer newspaper articles which reveded that plaintiffs were engaged in fortune-tdling
for compensation, in violation of City Ordinance 660.02(10)* and MCL 750.267 et seq.; MSA 28.478
et seq.” On the evening of July 21, 1993, Baitle Creek police officers conducted an investigation at
Sambino’'s Restaurant, owned by plaintiff Pizza Merchants, Inc., during a time when the owners were
conducting “Psychic Night” at the establishment. The police obtained the names of individuas doing
fortune telling,® collected money from thase who claimed they had received money for fortune telling that
evening and gave receipts for the money. Asaresult of this investigation, the owners of the restaurant,
severd fortune tellers, and their manager initiated this suit for declaratory and injunctive relief, asking that
the city ordinance and the state Statute be declared uncondtitutional. Amended complaints were filed
which added causes of action under the federal Civil Rights Act, 42 USC 1983, againg the City of
Battle Creek and numerous municipd employees. The city was dismissed and certain dams origindly
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raised by plaintiffs were digposed of on motions for summary dipogtion in advance of trid, leaving only
plantiffs §1983 clams dleging fase arrex, illegd search and seizure, and due process violations for
trid. In addition, plantiffs request for declaratory and injunctive relief was deemed moot by the trid
court in light of the subsequent reped, after the investigation, of the statute and ordinance. Following a
jury trid, the jury returned a verdict of no cause of action regarding the remaining 81983 clams. The
correlative judgment from which plaintiffs now appea was theresfter entered.*

Faintiffs first contend that the tria court committed error requiring reversal by improperly
modifying the standard jury ingtruction regarding false imprisonment. We disagree.

This Court reviews aleged improper jury indruction for an abuse of discretion. Joerger v
Gordon Food, Inc, 224 Mich App 167, 173; 568 NW2d 365 (1997). Jury ingructions are to be
reviewed by this Court in their entirety and should not be extracted piecemed. Id. Reversd is not
required if, on baance, the theories of the parties and the gpplicable law are adequatdly and fairly
presented to the jury. Id.

In ingructing the jury on plaintiffsS daim of fase imprisonment, the trid court read verbatim from
SJ2d 116.02, modifying the standard indtruction in one respect, with the addition of the word
“ggnificantly.” The court stated in pertinent part asfollows:

The fird cdlam tha | will be defining is that of fase imprisonment. Fdse
imprisonment is the unlawful restraint of an individud’s persond liberty or freedom of
movement.

To conditute a fase imprisonment, there must be an intentiona and unlawful
restraint, detention or confinement that significantly deprives aperson of hisor — hisor
her persond liberty or freedom of movement againgt his or her will. [Emphasis added.]

Faintiffs contend that by sua sponte inserting the quaifying word “sgnificantly” into the standard
jury ingruction, the trid court misstated the law. Plaintiffs maintain that nothing in the law of Michigan so
redricts the tort of fase imprisonment; any restraint or deprivation, whether sgnificant or not, is
aufficient to form the bass for such aclam. See, generdly, Sowers v Wolodzko, 386 Mich 119, 134-
135; 191 Nw2ad 355 (1971); Tumbarella v Kroger Co, 85 Mich App 482, 490; 271 NW2d 284
(1978).

Faintiffs argument would warrant further consderation if the indruction related to a state law
tort clam for fase imprisonment. However, the theory submitted to the jury was not a cdlam of fase
imprisonment grounded in state law, but rather a dlaim of a Fourth Amendment violation under 42 USC
1983. These date and federd clams are not synonymous. Daniels v Williams 474 US 327; 106 S
Ct 662; 88 L Ed 2d 662 (1986). In Danids, the United States Supreme Court held that the Due
Process Clause of the Fourteenth Amendment is not implicated by a state officid’s negligent act causng
unintended loss or injury to life, liberty, or property. The Daniels Court explained:



[Illn any given 81983 auit, the plantiff mus gill prove a violaion of the
underlying congtitutiond right; and depending on the right, merely negligent conduct may
not be enough to sateaclam. . . .

Our Condtitution deals with the large concerns of the governors and the
governed, but it does not purport to supplant traditiona tort law in laying down rules of
conduct to regulate liability for injuries that attend living together in society. We have
previoudy rejected reasoning that “ ‘would make of the Fourteenth Amendment a font
of tort law to be superimposed upon whatever sysiems may aready be administered by
the States,’” Paul v Davis, 424 US 693, 701; 96 S Ct 1155, 1160; 47 L Ed 2d 405
(1976), quoted in Parratt v Taylor, 451 US [527] at 544, 101 S Ct. [1908] at 1917
[68 L Ed 2d 420 (1981)].

[W]e do not bdieve its [the Due Process Clause] protections are triggered by a
lack of due care by prison officids. “Medicd mapractice does not become a
congtitutiond violation merdly because the victim is a prisoner,” Estelle v Gamble, 429
US 97, 106; 97 S Ct 285, 292; 50 L Ed 2d 251 (1976), and “fa se imprisonment does
not become a violation of the Fourteenth Amendment merely because the defendant isa
date officid.” Baker v McCollan, 443 US 137, 146; 99 S Ct 2689, 2695; 61 L Ed
2d 433 (1979). [Id. at 474 US at 330, 332, 333]

Absent some show of physica force or show of authority, an encounter between a police officer
and a member of the public is not a “saizuré’” within the meaning of the Fourth Amendment of the
United States Condtitution. US v Mendenhall, 446 US 544, 554-555; 100 S Ct 1870; 64 L Ed 2d
497 (1980). Where an dlegation is made that a police officer has unreasonably “seized” a person
under the Fourth Amendment, an “objective reasonableness’ standard is employed. As explained in
USv Winfrey, 915 F2d 212, 216 (CA 6, 1990):

Not dl encounters between the police and citizens ae saizures within the
meaning of the Fourth Amendment. . . . Police questioning, by itsdlf, does not result in a
Fourth Amendment violation. . . . The request for, and examination of, an arrline ticket
and driver’slicense do not amount to a seizure under the Fourth Amendment. . . .

* % %

A szure, within the meaning of the fourth amendment, occurs only when a
reasonable person, in view of the circumstances surrounding the encounter with law
enforcement officids, believes heis not freeto leave. [Citations omitted ]

Seeaso USv Borrero, 770 F Supp 1178, 1185 (ED Mich, 1991).

Thus, a police officer who requests biographical information of a witness may do so without
subjecting the witness to such significant intruson on his liberty as to condtitute an arrest or seizure
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under the Fourth Amendment. The United States Congtitution guarantees only againg unreasonable
search and saizure, i.e, a limited search or detention without articulable suspicion, and “sgnificant
pretrid restraint of liberty” without probable cause. Baker v McCullen, 443 US 137, 142-143; 99 S
Ct 2689; 61 L Ed 2d 433 (1979). See also Winfrey, supra; Borrero, supra.

In the indant case, in addition to the contested ingtruction set forth above, the trid court
indructed the jury that

A redrant is not unlawful if it meets the requirements of a temporary
invedtigative detention. If a police officer has a reasonable suspicion based on
aticulable facts that a crime may have been or is being committed, suspects can be
temporarily detained even againg their will to alow further investigation of crime.

Reading the ingructions as a whole, we conclude that the jury in the ingtant case was properly
ingructed regarding the theory of fase imprisonment brought under 42 USC 1983. The jury was
correctly instructed that a brief detention for reasonable purposes, and reasonably conducted based on
reasonable suspicion, is permissble. Winfrey, supra; Borrero, supra. Thetrid court’sinsartion of the
modifying word “sgnificantly” into the standard jury ingtruction therefore accurately reflects the dements
of the underlying federd condtitutiona claim and does not condtitute an abuse of discretion.

FMantiffs next clam that the trid court eroneoudy indructed the jury regarding the
circumstances under which non-wegpons property may be seized. Paintiffs contend that they are
entitled to anew tria because the trid court failed to mention the requirement of probable cause.

However, we need not address the merits of this clam because plaintiffs concede that “the three
plaintiffs who were alowed to present this issue to the jury are no longer part of this gpped” and the
present plaintiffs have neither had property seized nor have surrendered property to defendants.
Paintiffs therefore lack standing to pursue thisissue. Sirovey v Campbell, 223 Mich App 59, 67; 565
Nw2d 857 (1997); Michigan Bell Telephone Co v Public Service Comm, 214 Mich App 1, 5; 542
Nw2d 279 (1995).

In any event, plaintiffs faled to rase a timely objection to the ingtruction as given and thus have
waived the issue on apped. Given the ingpplicability of the chalenged indruction to the present
plantiffs, no manifest injustice occurred. Phinney v Perlmutter, 222 Mich App 513, 537; 564 Nw2d
532 (1997).

v

Haintiffs alege further ingructiona error, daiming that in contravention of People v Lolly, 113
Mich App 567, 570; 317 NW2d 342 (1982), the trid court improperly ingtructed the jury that a police
officer could search incident to a warrantless arrest for a misdemeanor on probable cause aone or
without probable cause. Plaintiffs aso maintain that the trid court did not indruct the jury that a search



conducted under exigent circumstances requires probable cause. People v Houze, 425 Mich 82, 90;
387 NW2d 807 (1986) (opinion by Cavanagh, J.).

This issue has not been preserved by objection and hence has been waived for appellate
review. Phinney, supra. Based on the tesimony of record, we find no manifest injustice that would
require reversd of the jury verdict. Id. It is goparent from the testimony of the sole affected plaintiff,
Elaine Catt, that whatever search was conducted occurred within the scope of the investigation and was
based on her decison to open her purse when asked if she was paid for palm reading. According to
her testimony, she volunteered to show the police officer $25 in her purse.  Although she had more
money in her pocket, she did not consent to the police officer seeing it, and she was not searched
beyond her consent. The jury ingtructions which were given concerning consensud search sufficiently
and accurately advised the jury regarding the gpplicable law. Plaintiffs argument is therefore without
merit.

Vv

Faintiffs next contend that the trid court erred in dismissng their sdective enforcement clams.
We disagree.

Faintiffs aleged in their fourth amended complaint that the ordinance in question was sdlectively
enforced againg plaintiffs “but not againgt other restaurants or others who tdl or purport to tel the
future for gain, such as weather forecasters, stockbrokers or economic andysts, doctors, or parole
board members” and “not againg a certain soiritudist church,” thus violating plaintiffs right to equa
protection and religious freedom.

Haintiffs maintain that the trid court sua sponte entered summary disposition in favor of
defendants on this claim, without a motion to dismiss or for summary dispostion ever having been filed
that related specificaly to the selective enforcement claim.

However, the record indicates that defendants filed comprehensive pretria motions for summary
dispogtion, plaintiffs answered, and in response thereto, the tria court issued a twenty-three page
written opinion, in which it ruled on the various motions for summary dispostion, concluding in pertinent
part that “[p]laintiffs are therefore entitled to proceed to the finder of fact on issues of fase ared,
certain of their alegations of illegd search and seizure, and certain dlegations of deprivation of property
without due process of law.” In s0 doing, the trid court did not specificadly address plaintiffs sdective
enforcement clam. However, immediately prior to trid, the parties engaged in ord argument concerning
thisissue, and the trial court ruled asfollows:

Wi, the debate can go on interminably because of the, | believe four Amended
Complaints that were filed in this case, as to exactly what clams were made and as to
exactly what theories.

But for this record and for this trid, the day of trid, the Court is going to rule
that the Court’s Order and finding on order of December the 5", left standing only



those daims specificdly dated therein, in that finding. That isillegd arres, illegd search
and saizure and illegd deprivation of property. Sdective enforcement or falure to
enforce the law uniformly, shal be — not be made a clam before thisjury.

Thus, adequate procedura foundation existed for a ruling on the merits of plaintiffs clam and
thetria court did not sua sponte dismiss the selective enforcement issue.

This Court reviews a trid court’s determination regarding motions for summary disposition de
novo. Sehlik v Johnson (On Rehearing), 206 Mich App 83, 85; 520 NW2d 633 (1994). A motion
for summary disposition under MCR 2.116(C)(10) tests whether factud support exigts for the clam.
The trid court condders the affidavits, pleadings, depostions, admissons, and other admissble
documentary evidence within the action. Skinner v Square D Co, 445 Mich 153, 161; 516 NW2d
475 (1994). The court’s task is to review the record evidence and dl reasonable inferences therefrom
and determine whether a genuine issue of materid fact exigs to warrant atrid. Id. Inreviewing atrid
court’'s summary dispodtion decison, this Court makes dl legitimate inferences in favor of the
nonmoving party. Id at 162.

The courts recognize the civil clam of denid of equa protection by sdective enforcement.

Oyler v Boles, 368 US 448, 455-456; 82 S Ct 501; 7 L Ed 2d (1962). A sdective enforcement clam
requires a plaintiff to demondrate (1) membership in a protected group; (2) a prosecution; (3) that
others in a smilar situation not members of the protected group would not be prosecuted; and (4) that
the prosecution was initiated with discriminatory intent. Futernick v Sumpter Twp, 78 F3d 1051,
1056 n 7 ( CA 6, 1996). Selective enforcement can lead to §1983 liahility if the plantiff pleads
“purposeful discrimination” intended to accomplish some forbidden aim, id. at 1056, or it is clear that
selective enforcement is intended to discourage or punish the exercise of a conditutiond right. 1d. at
1057. Only arbitrary classfications can serve as abasis for selective enforcement ligbility. 1d. at 1058.

The plaintiff must make a least a prima facie showing that smilarly Stuated persons outside his
category were not prosecuted. Semler v City of Florence, 126 F 3d 856, 873 (CA 6, 1997). The
“dandard is a demanding on€’: there is a strong presumption that state actors have properly discharged
their officid duties and to overcome tha presumption, a plaintiff must present clear evidence to the
contrary. 1d. As noted by the Oyler Court, supra 368 US at 456, “the conscious exercise of some
sectivity in enforcement is not in itsef a federd condtitutiond violation” if “the sdection was [naot]
deliberately based on an unjudtifiable standard.” See dso Futernick, supra at 1056.

Our review of the evidence on record reveds a dearth of evidence demongtrating even the
requisite ements of a sdective enforcement clam. Plaintiffs have not demondrated that they were
prosecuted because they were members of a protected group. Moreover, there is no indication that the
investigation undertaken by defendants was motivated by either a desire to foreclose the exercise of
congtitutiona rights or purposeful discrimination intended to accomplish aforbidden am. To overcome
the presumption that defendants were properly engaged in the carrying out of their duties, plaintiffs were
required to put forth evidence tending to show a dedire or intent on the part of defendants to punish
plaintiffs for a protected act rather than an intent to concentrate limited resources on the most notorious
or easy to locate violators. Futernick, supra at 1056, n 7. Plaintiffs have not done so. In the absence
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of a genuine issue of maerid fact concerning this clam, the trid court properly dismissed plaintiffs
selective enforcement theory of recovery.

VI

During pretrid proceedings, thetrid court granted defendants motion in limine, which requested
that plaintiffs be prohibited from making any mention of the reped (subsequent to the defendants
actions in this case) of both the statute and ordinance, supra, that were the foundations of the police
rad a the restaurant. The court found such evidence to be irrdlevant, thus eiminating the issue whether
the City of Battle Creek had been indifferent to the aleged condtitutiona problems presented by the
gatute and ordinance. In conjunction with this ruling, the trid court granted summary digpogtion in
favor of defendants on the basis of qudified immunity regarding plaintiffs dams of infringement of their
Frg Amendment rights.

On apped, plaintiffs contend that the trial court improperly excluded the evidence regarding the
repedl of the statute and ordinance and further, that it erroneoudy granted summary disposition in favor
of defendants on the bads of qudified immunity regarding plaintiffs Firs Amendment dams. We
disagree.

A trid court’s decison to grant or deny amotion in limineis reviewed for an abuse of discretion.
Kochovian v Allstate Ins Co, 168 Mich App 1, 12; 423 NW2d 913 (1988); Bartlett v Snai
Hospital, 149 Mich App 412, 417-418; 385 NW2d 801 (1986).

It is acknowledged by plaintiffs that the individual defendants in this matter can claim good-faith
immunity under the tests enunciated in Mitchell v Forsyth, 472 US 511, 524-530; 105 S Ct 2806; 86
L Ed 2d 411 (1985) and Harlow v Fitzgerald, 457 US 800; 102 S Ct 2727; 73 L Ed 2d 396 (1982).
Under the gandard of qudified immunity, a government officid is entitied to immunity so long as his
actions do not violate “clearly established statutory or congtitutiona rights of which a reasonable person
would have known.” Harlow, supra 457 US a 818. An officid isimmune unless his actions violated
“Clearly established” law. Id.

It is ggnificant to note, as did the trid court in its written findings, that at the time of the
investigation, the state of the law was unsettled regarding the congtitutiond status of laws amilar to the
ordinance or Sautein question. In People v Elmer, 109 Mich 493; 67 NW 550 (1896), our Supreme
Court upheld a defendant’ s conviction under the law that prohibited fortune telling. Further, 1993 PA
282, which repeded those sections of the Michigan Pena Code prohibiting fortune-telling for money or
gan, was introduced and became effective April 1, 1994, after the defendant’s actions in the present
case. The city ordinance a issue was repedled following the reped of the statute by the Legidature.
Consequently, it cannot reasonably be concluded that defendants actions clearly violated established
law a the time. We therefore agree with the trid court that the alegation that the city attempted to
enforce a law that was clearly uncondtitutiond or a law that had been repedled by the Legidature is
without merit and that the exclusion of evidence regarding the repedl of the statute and ordinance was
warranted.



Defendant City of Battle Creek cannot smilarly assert the good-fath qudified immunity of its
employees and policy makers, Owen v City of Independence, Mo, 445 US 622; 100 S Ct 1398; 63
L Ed 2d 673 (1980). A loca government may not be sued under 8 1983 for an injury inflicted solely
by its employees or agents; instead, “it is when execution of a government’s policy or custom, whether
made by its lawvmakers or by those whose edicts or acts may farly be sad to represent officia policy,
inflicts the injury that the government as an entity is responsible under §1983.” |d. a 631, quoting
Monell v New York Dep’t of Social Services, 436 US 658, 694; 98 S Ct 2018; 56 L Ed 2d 611
(1978). Plaintiffs have failed to demonsgtrate that the city made it a practice or policy to enforce suspect
or uncondtitutiond laws, particularly where the “policy” conssted of enforcement of an ordinance that
was hot even being consdered for reped at the time of the investigation and the viability of which had
not yet been questioned.

In conclusion, the trid court properly granted defendants moation in limine prohibiting any
reference to the aleged uncondtitutiondity of the ordinance and its reped. Given the datus of the law,
any mention of the reped of the ordinance by the city, following the Legidature s action in repedling the
gatute, would not have been probative of any materia issue in the case and would have been unfairly
prgudicid to dl defendants. MRE 402, 403. Reated to this conclusion, the trid court’s dismissd on
the bags of qudified immunity of plantiffs Frs Amendment dams was proper under the
circumstances.

VI

Findly, plaintiffs contend that the trid court erred in granting summary disposition pursuant to
MCR 2.116(C)(10) in favor of defendant City of Battle Creek regarding the claim of negligent training
of the city police officers. Plaintiffs assert that the officers sent out to investigate the psychic readings a
the restaurant were given no guidance regarding the appropriate manner to investigate the dleged
activity and as a result engaged in actions that violated the condiitutiond rights of plaintiffs. The trid
court, in its written findings, held that plaintiffs had faled to submit sufficient evidence to esablish a
genuine factua question supporting the proposition that defendant city permitted training deficits to exist
in the areas of arrest, search and seizure. Wefind no error in this conclusion.

A municipdity may be held ligble in certain circumstances for conditutiona violations caused by
its failure to train employees. City of Canton v Harris, 489 US 378, 387; 109 SCt 1197; 103 L Ed
2d 412 (1989). Where “in light of the duties assigned to specific officers or employees the need for
more or different training is so obvious, and the inadequacy o likely to result in the violation of
condtitutiond rights, that the policymakers of the city can reasonably be said to have been deliberately
indifferent to the need. . . . [F]alure to provide proper training may fairly be sad to represent apolicy
for which the city is responsible” 1d. However, asingle incident of alegedly unconditutiond activity is
insufficient to impose ligbility unless proof exids tha the incident was caused by an exiging
uncondtitutional municipa policy that can be attributed to a policy maker. Oklahoma City v Tuittle,
471 US808; 105 SCt 2427; 85 L Ed 2d 791 (1985).

Other than the incident in question, plaintiffs have failed to show other ingtances of dleged
unlawful arrest or illegd search and saizure s0 as to make the city aware that clamed deficiencies in
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traning existed. Further, plaintiffs have not set forth proofs demongrating the “ deliberate



indifference” essentia to such aclam. Therefore, we hold that the trid court properly granted summary
disposition in favor of defendant city on thisissue.

Affirmed.

/9 Stephen J. Markman
/9 Richard Allen Griffin
/9 Kathleen Jansen

! The ordinance provided that “[n]o person shal engage in fortune telling or pretend to tell fortunes for
hire, gain or reward.”

2MCL 750.267; MSA 28.478 states in pertinent part:

Any person who shdl pretend for money or gain, to predict future events by
cards, tokens, trances, the inspection of the hands. . . shdl be guilty of a misdemeanor.

3 At ord argument, plaintiffs counsd argued a narrow definition of “fortune telling” and refused to admit
that it had occurred.

* Asto the present apped, the only remaining plaintiffs are the owners of the restaurant in question, Jane
Wilkinson and Lee Wilkinson, Pizza Merchants, Inc., and psychic Elaine Cat. Of the origind
defendants, severa were dismissed from the suit prior to tria or gpped as to them has been abandoned.
The present appellees consst of the City of Battle Creek, six police officers, and the chief of police.
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