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| respectfully dissent. Finding one issue to be dispositive of this case, specificdly that whether
defendant may raise the crimind act or omission exclusion defense is not relevant because the underlying
action was decided on a theory of premises ligbility and plantiff is entitled to judgment in this
garnishment action as amatter of law, | would affirm thetrid court.

This is a garnishment action. In the underlying action, plaintiff was injured on December 31,
1993, when a firework struck him at the home of C. Andrew and Jean Bonner, who were hosting a
New Years Eve Paty. Plantiff filed suit againgt the Bonners and Steven Campeau, who was setting
off the fireworks that night. The complaint was filed on September 30, 1994, and dleged that the
Bonners and Campeau purchased and provided numerous legd and illegd fireworks at the party. With
regard to the Bonners, the complaint aleged that they owed a duty to plaintiff to maintain their resdence
premises in a safe condition so as to avoid the unreasonable risk of danger or harm to the people a the
party. Specificaly, the complaint aleged that the Bonners breached this duty by (1) having the presence
of dcohol and intoxicated individuds at the party; (2) the saging area for the fireworks was inadequate
and poorly located; (3) alowing the use of, or contributing to the use of, fireworks that were illega; and
(4) consuming dcohal.

On November 7, 1994, by letter, defendant denied coverage to the Bonners because of the
crimind act excdlusion in the homeowner’ s insurance policy. The Bonners then hired their own attorney
to defend the action. Later, plaintiff moved for summary disposition under MCR 2.116(C)(10) and
entry of judgment againgt the Bonners on the theory of premises liability. In an order entered July 12,
1995, the trid court granted the mation, finding that no genuine issue as to any materid fact exised
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regarding ligbility. Based on the statement of uncontroverted facts submitted and the other documentary
evidence, thetrid court found that: (1) the Bonners were the owners and were in control of and present
at the premises where plaintiff was injured; (2) the Bonners knew of the fireworks display and should
have redlized that it would involve an unreasonable risk of harm to the guests, which danger the guests
should not have been reasonably expected to fully recognize, unless the display was properly staged,
conducted, and supervised; (3) the Bonners failed to exercise reasonable care to make the condition
safe, or to properly supervise those engaged in the fireworks display, or to warn their guests of the
nature and extent of the risk involved; (4) that plaintiff, who relied on the Bonners to act responsibly and
supervise the display condition and who was standing at an apparently safe distance from the staging
areq, did not regard the Stuation as condituting a danger; (5) that as a direct and proximate result of
such acts or omissons by the Bonners, plaintiff suffered a severe and permanent physica injury; and (6)
judgment was entered in favor of plaintiff and against the Bonners for $200,000. This order was
entered under MCR 2.604.

Turning to the garnishment action, the trid court granted summary dipogtion in favor of plaintiff
pursuant to MCR 2.116(C)(10). At the hearing held on October 17, 1996, the trial court stated that
there was no quegtion that a wel-pleaded clam of landowner premises liability was found in the
underlying action and there was no question that premises liability is included within the scope of
coverage of the homeowner’ sinsurance policy. Thetria court found:

So in summary, it would be this Court’s primary holding where the carrier falls
to both defend and to file a declaratory action, that it loses the right to collateraly attack
the judgment by raising issues of excluson. However, dternatively, the Court finds even
when those exclusions are viewed, there was an adequate notice as to the sgnificant
expanson in the scope of the intentiond act excluson that was as I ve said inadequate
as a matter of law, and prevents its operation, and again as a matter of law, and the
uncontested facts that form the judgment, that even if the carrier were dlowed to raise
the issue of exclusons, bound by these uncontroverted facts, Smply cannot rise as a
meatter of law to create the causa relationship between an ogtensible, crimind act as a
socid hogt for injury here.

Although | agree with the mgority that the trid court’s initial ruling regarding whether defendant could
attack the underlying judgment was incorrect because defendant preserved the crimind act exclusion by
rasng it in aletter denying coverage, In re Smith Estate, 226 Mich App 285, 289; 574 NW2d 388
(1997), | believe that the trid court’s second, dternative ruling is correct and requires affirmance of this
case.

The trid court cited Morrill v Gallagher, 370 Mich 584; 122 NwW2d 687 (1963). Morrill
involved a case in which the insured defendant played a prank at work by throwing alit firecracker into
aroom in which the plaintiff was working. The “prank” resulted in rather serious injury to the plaintiff.
The plantiff filed suit agang the defendant aleging negligence, assault and battery, and wilful and
wanton negligence. The insurer sent a letter to the insured defendant denying coverage under certain
exclusons. Ultimately, the case went to a jury trid, and the jury found in favor of the plaintiff on the
negligence count. The counts of assault and battery and wilful and wanton negligence were withdrawvn
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by the plantiff during trid. Garnishment proceedings were subsequently initiated by the plaintiff to
callect on the judgment.

The Supreme Court held, in rdevant part, that as a generd rule, and in the absence of fraud and
calluson, if an insurer who has a right to defend actions againg the insured has timely notice of such
action and defends or dects not to defend, the judgment in such case is binding upon the insurer
regarding issues which were or might have been litigated when the insurer is later sued by the injured
person. Morrill, supra, p 586. Therefore, where an insurer conducts the defense of an action for
persond injuries againg the insured, the insurer is bound by the judgment regarding dl matters a issue
even if the insurer is not aformd party, S0 that it cannot subsequently deny that the claim was covered
by its policy where the issue was settled adversdly to it in the underlying action for damages. 1d., p 587;
see dso In re Smith Estate, supra, p 288 (generdly, a garnishee defendant is barred from challenging
the vaidity of the judgment entered in the origina action; however, an insurer may raise an exclusonary
clause as a defense in a garnishment proceeding if that issue has been preserved.)

In the present case, the trid court’s order granted summary disposition in favor of plaintiff in the
underlying clam on a theory of premises liability. Thus, while defendant may raise the crimind act
excluson to contest coverage because it preserved that exclusion in the letter, the issue is whether there
is afactud question whether the crimina act excluson gpplies to the premises liahility theory on which
plantiff prevaled. | agree with the trid court that there is no materid factud dispute; the crimind act
exclusion does not gpply to the premises ligbility theory as amatter of law.

In Morrill, the Supreme Court went on to determine whether the exclusion provisions barred
ligbility on the part of the insured defendant. The Supreme Court ultimately decided that the “business
pursuits’ excluson, the “intentiona injury” excluson, and the “worker's compensation” excluson
(where the plaintiff was not an employee of the insured defendant) did not apply and, thus, did not bar
liability on the part of the insured. The present case is factudly smilar. The underlying judgment was
entered soldy on a theory of premises ligbility, with no finding that the Bonners had engeged in any
cimind act. The judgment was entered an the theory that the Bonners failed to exercise reasonable
care to make the condition safe, or to properly supervise those engaged in the fireworks display, or to
warn their guedts of the nature and extent of the risk involved. Defendant is bound by this judgment.
Therefore, the trid court properly ruled that there is no materia factud dispute that the crimind act
excluson does not apply so that defendant is not liable for coverage on the underlying premises ligbility
dam.

In re Smith Estate does not support reversa of the trial court’s decison in thisregard. There,
the plantiff brought an action againg the edate of James Smith, who had shot the plaintiff during a
dispute at athird party’s home. The insurer sent a letter to Smith’s wife (the persond representative of
the estate) denying coverage on the basis that the damages did not result from an “occurrence” and that
the injuries were “expected or intended.” A jury subsequently found in the plaintiff’s favor, finding that
Smith was negigent. In the ensuing garnishment action, the insurer was permitted to rase the
exclusonary defenses it had preserved in the letter, and the jury found that plaintiff had no cause of
action againg the garnishee insurer because there was no occurrence as defined in the policy. Thus, In
re Smith Estateis distinguishable because that case involved ajury verdict specificaly finding thet there
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was no occurrence to trigger coverage. This Court was not required to consider whether there was a
materid factua dispute regarding whether the exclusions asserted by the garnishee insurer applied to the
underlying judgment. That issue was resolved by ajury.

Accordingly, the trid court did not er in relying on and applying Morrill to the facts of this
cae. Further, | would find that the trid court did not err in ruling that the criminal act excluson in the
homeowner’s policy does not preclude coverage as a matter of law because the underlying judgment
was a premises ligbility dam with no ruling or finding that the Bonners committed any crimind act.
Garnishee defendant is liable to indemnify on the underlying daim.

| would affirm.

/9 Kathleen Jansen



