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PER CURIAM.

In Docket No. 203736, defendant® appedls as of right from a judgment entered after a jury
verdict awarding plaintiff $237,500. In this gpped, defendant chalenges the trid court’s denid of its
motion for summary dispostion pursuant to MCR 2.116(C)(7) and (10). In Docket No. 213204,
defendant appeals by leave granted a posttria order in which the court concluded that both the local
Ddta Sigma Phi chapter and the national fraternity represented defendants in this case. This Court
consolidated consideration of defendant’s appeals. We affirm in part and reversein part.

FPantiff’s complaint sought damages for injuries she sustained during an October 1990 hayride
cosponsored by defendant. A vehicle driven by Peter Craig Talman struck the hay wagon, injuring
many riders. After the accident, nine injured riders retained counsdl and entered settlement negotiations
with insurance representatives for Delta Sgma Phi and Tdlman. Proposed settlement offers were
circulated during the first hdf of 1992, and plaintiff’s atorney indicated plaintiff’s amenability to these
proposas. Eight of the injured riders eventudly signed releases. Ultimately, however, when presented
with a release, plantiff refused to Sgn. Fantiff then obtained a new attorney and initiated the ingtant
action, which resulted in the aforementioned jury verdict.



Defendant first contends that the trid court erred in denying its motion for summary disposition.
According to defendant, summary disposition was appropriate because plaintiff’s first atorney had
gpparent authority to Sgn the settlement offers; his signatures therefore bound plaintiff to the terms of the
proposed settlements, despite the fact that plaintiff hersedf never sgned a rdease.  In a 1995
interlocutory gpped from the trid court's denid of its motion for summary dispostion, defendant
previoudy presented to this Court these same contentions. This Court previoudy found that defendant
was not entitled to summary disposition concerning the release issue, noting specificdly that “[u]nder the
circumstances, the question whether the execution of areleaseis a condition precedent to the settlement
agreement or whether it is a term of the settlement is one of fact.”? Defendant’s attempt to revisit this
issue makes relevant the law of the case doctrine,

The doctrine of law of the case provides that where an gppdllate court has ruled
on a legd question and remanded a case for further proceedings, the legal question
determined by the gppdllate court will not be determined differently in a subsequent
goped in the same case where the facts remain materidly the same.  This doctrine
applies only to those questions determined by the appellate court’s prior decison and to
those questions that are necessary to the court’s determination. The doctrine exists
primarily to maintan conssency and avoid recondderation of matters previoudy
decided in the course of a single, continuing lawsut. The doctrine merely expressesthe
practice of courts generdly to refuse to reopen what has been decided, not a limit on
their power. The doctrine applies to issues resolved in interlocutory proceedings. [City
of Marysville v Pate, Hirn & Bogue, Inc, 196 Mich App 32, 34; 492 NW2d 481
(1992) (citations omitted).]

Because defendant’s gpped in Docket No. 203736 involves the very same facts and legd arguments
defendant previoudy presented this Court in Docket No. 182185, we conclude that the law of the case
doctrine precludes our reconsderation whether the tria court improperly denied defendant summary

disposition.®

The Delta Sgma Phi nationa fraternity dso argues on goped that the trid court erred in finding
that it was a party defendant in this case when plaintiff failed to ever name it as a defendant or serve it
with process. No dispute concerning defendant’s identity arose until after judgment had entered for
plantiff. The parties pleadings referred generdly to “Ddta Sigma Phi Fraternity.” Thelocd fraternity
filed a pogtjudgment motion to set bond on apped, assarting in part in its brief in support of this motion
that “[d]efendant basically has no other assets [besides less than $10,000 insurance coverage] available
to satisfy the Judgment.” Defendant subsequently filed in support of its motion the affidavit of the loca
fraternity’s aumni control board president and treasurer averring that defendant had less than $500 cash
and had no ggnificant financid assets Flaintiff in her own motion to set bond on appea subsequently
requested that the trid court “make a determination . . . that the Defendant named herein is, in fact, the
Nationd Fraternity, as the parent of the loca chapter.” Whether the trid court had persond jurisdiction
over aparty represents alegd issue that this Court reviews de novo. Jeffrey v Rapid American Corp,
448 Mich 178, 184; 529 NW2d 644 (1995).



In this case, the trid court properly found that the locd and nationd fraternities condtituted
separate entities. The nationd and locd fraternities have different officers and different geographica
locations. The locd fraternity exists within the City of Big Rapids, Michigan. The nationd fraternity
incorporated in Washington, D.C., and operates its national headquarters in Indiangpolis, Indiana. It is
undisputed that plaintiff never served process on the nationd fraternity in conformity with the Michigan
Court Rules. MCR 2.105(D).

Service of process rules are intended to satisfy the due process requirement that a defendant be
informed of the pendency of an action by the best means available, by methods reasonably calculated to
give a defendant actud notice of the proceeding and an opportunity to be heard and to present
objections or defenses. Neither errors in the content of the service nor in the manner of service are to
result in dismissa unless the errors are SO serious as to cause the process to fal in its fundamenta
purpose. Bunner v Blow-Rite Insulation Co, 162 Mich App 669, 673-674; 413 NW2d 474 (1987).
FPantiff’s ingant complaint describes the defendant as “Ddta Sgma Phi Fraternity, [] a fraternity and
non-profit organization located on the campus of Ferris State College located in Big Rapids, Mecosta
County, State of Michigan.” The summons identifies defendant’ s address as “414 Maple, Big Rapids,
M1 49307,” later repeating defendant’ s residence as Big Rapids, Michigan.

The fact that the nationa fraternity may have received from the loca chapter a copy of the
summons and complaint did not rectify plaintiff’s falure to serve the nationd fraternity. The trid court
relied on MCR 2.105(J)(3) as a basis for finding that the nationd fraternity qudified as a party
defendant. This rule explains that “[a]n action shdl not be dismissed for improper service of process
unless the service failed to inform the defendant of the action within the time provided in these rules for
sarvice” While MCR 2.105(J)(3) forgives errors in the manner or content of service of process, it
does not forgive a complete failure to serve process. Holliday v Townley, 189 Mich App 424, 425-
426; 473 NW2d 733 (1991). A complete failure of service, e.g., failure to serve the summons with the
complaint within the time for service, warrants dismissal for improper service of process, Parke, Davis
& Co v Grand Trunk R Sys, 207 Mich 388, 391-392; 174 NW 145 (1919); Inre Gordon Estate,
222 Mich App 148, 157-158; 564 NW2d 497 (1997), despite the potential defendant’s knowledge
concerning the existence of the plantiff’s intended action. Forest v Parmalee (On Rehearing), 60
Mich App 401, 408-411; 231 NW2d 378 (1975), affirmed 402 Mich 348; 262 NwW2d 653 (1978);
Apple v Solomon, 12 Mich App 393, 395-397; 163 NW2d 20 (1968). The instant case did not
involve plaintiff’s smple misnomer of the actud party defendant and service on the misnamed party.
Insteed, plaintiff effectively sought a postjudgment addition of a new party defendant that plaintiff had
never served.  Accordingly, we conclude that irrespective of the nationd fraternity’s awareness of
plaintiff’s action againg the locd fraternity, the trid court erred in determining that MCR 2.105(J)(3)
rendered irrdevant plaintiff’ s falure to properly serve the nationd fraternity.

All complaint alegations directed toward Ddta Sigma Phi involve the locd fraternity’s
sponsorship of and participation in the ill-fated hayride. Our review of the complaint reveds no specific
mention of the nationd fraternity, and no nationa fraternity involvement in the hayride. Under these
circumstances, we conclude that the nationd fraternity did not know and could not reasonably have



ascertained that plaintiff consdered it aparty defendant. Thus, the nationd fraternity was deprived of its
opportunity to be heard and to present its objections and defenses. Bunner, supra.

As the nationd fraternity suggests, it likely possessed vaid objections and defenses to any
cams agang it arisng from the underlying hayride, which the locd fraternity cosponsored. See
Colangelo v Tau Kappa Epsilon Fraternity, 205 Mich App 129; 517 NW2d 289 (1994). In
Colangel o, plaintiff’s decedent died after being struck by two vehicles that were both returning from a
party hosted by aloca chapter of the nationd fraternity. 1d. at 130. On apped, plaintiff contended that
the trid court erred in granting summary dispostion of ther daim that the nationd fraternity negligently
supervised the locd chapter. 1d. a 132. This Court determined that the nationd fraternity owed the
decedent no duty to supervise the actions of the loca chapter, noting that the effect of imposing such a
duty would force the central gaff of a national organization to maintain continuous contact with every
loca branch in order to determine what proposed daily activities might possibly harm third parties. 1d.
at 133-136. The Court concluded that, after weighing the relaionship of the parties, the nature of the
risk, and the public interest in the proposed solution, the national fraternity owed no duty to supervise
the local chapter’s actions for the protection of third parties. Id. at 136.

The tria court further reasoned that the nationd fraternity should be bound by plaintiff's
judgment because it knew of plaintiff’s suit, consdered itself a party defendant, and participated in the
proceedings. Based on the nationd fraternity’s responses to plaintiff’s requests to admit and on the
gatement in defendant’s motion to add a party defendant that defendant “Delta Sigma Phi Fraternity . . .
isanationd fraternity with aloca chapter in Big Rapids,” the trid court found that “[i]t is[] reasonably
inferable . . . that defense counsd a trid level was gppearing on behdf of both the Loca and the
National.”

A party who enters a genera gppearance and contests a cause of action on the merits submits
to the court’s jurisdiction and waives service of process objections. MCR 2.102(E)(2); In re Gordon,
supra a 158. Under MCR 2.117, a party may appear in an action persondly or through an attorney.
In this case, the nationd fraternity did not personally appear before the court. MCR 2.117(A). Thus,
the question becomes whether the nationa fraternity gppeared through an act of an attorney “indicating
that the attorney represent[ed] [it] in the action.” MCR 2.117(B)(1). Two requirements must be met
to render an act adequate to support the inference that there is an agppearance: (1) knowledge of the
pending proceedings and (2) an intent to appear. Penny v ABA Pharmaceutical Co (On Remand),
203 Mich App 178, 182; 511 NW2d 896 (1993). “Appear” means to act “acknowledging
jurisdiction of the court or invoking court action on [on€' ] behaf.” Vaillencourt v Vaillencourt, 93
Mich App 344, 351; 287 NW2d 230 (1979).

Here, the loca fraternity’s defense counsd specificaly averred that he appeared on behaf of
only the loca fraternity, not the nationd fraternity. Defense counsd answered the dlegations of
plantiff’s complaint, which adlegations involved only activities of the locd fraternity, by admitting that
defendant was the locdl fraternity. With respect to the naiond fraternity’s responses to plantiff's
requests to admit, severd of these requests to admit involved information concerning the nationd
fraternity’ s operations, policies and rules. The firgt of plaintiff’s requests to admit, which the trid court
quoted in its opinion concerning the nationd fraternity’s involvement in this case, did not designate the

-4-



nationd fraternity as a defendant. The nationd fraternity’ s admissons that “ Delta Sgma Phi Fraternity is
anationa fraternity with chapters throughout the U.S.” and that it “had aloca chapter located at Ferris
State University in 1990” do not demondtrate that the nationd fraternity intended to enter the lawsuit,
particularly where the substance of most of the other requests to admit involved matters reating to the
locd fraternity’s hayride sponsorship, of which the nationd fraternity disclamed any knowledge.
Furthermore, the locd fraternity’s attorney’s indication in one paragraph of Ddta Sigma Phi’s and
Tdlman's motion to add plantiff’s father as a paty defendant that “Defendant, Delta Sigma Phi
Fraternity, is anationd fraternity with aloca chapter in Big Rapids, Michigan at Ferris State University”
does not condtitute an act from which the nationd fraternity’s intent to appear in the lawsuit may be
properly inferred. Thetrid court itself recognized that “[t]his is the only apparent incident of Defendant
0 labding itsdf in a motion,” and the only dlegation in this motion that referred to the activities
surrounding the hayride indicated that those activities were connected to the loca fraternity, not the
nationd fraternity.” We condlude that the nationa fraternity’s provision of responses to plaintiff’s
requests to admit and the lone, isolated record reference to defendant as “a nationd fraternity with a
local chapter in Big Rapids’ do not condtitute actions by defense counsdl indicating that he represented
the nationd fraternity, nor do they evidence the nationd fraternity’s intent to gppear by acknowledging
the court’s jurisdiction or invoking court action on its behdf. Penny, supra; Vaillencourt, supra.
Because plaintiff failed to serve the nationd fraternity and because the nationd fraternity never intended
to appear in the action, the trid court erred in finding that the nationd fraternity was a party defendant.

We affirm the trid court’s denid of defendant’s summary disposition motion, but vacete the trid
court’s order that the nationa fraternity is lidble for plaintiff’s judgment. We remand for entry of any
orders condstent with this opinion necessary to diminate the nationd fraternity’s involvement in this
case. Wedo not retain jurisdiction.

/9 Roman S. Gribbs
/9 Michad R. Smolenski
/9 HildaR. Gage

! Codefendant Peter Craig Tallman, now deceased, is not a party to this appeal. Accordingly, our
utilization of the term “defendant” refers to Delta Sigma Phi Fraternity.

2 Weber v Tallman, unpublished order of the Court of Appedls, entered 4/3/95 (Docket No. 182185).

% According to defendant, the law of the case doctrine does not apply because this Court did not
previoudy grant defendant leave to gppeal. Defendant reasons that therefore “there was no decison on
the merits by this forum as to whether Judge Root was correct in denying” its summary disposition
motion. Because defendant has cited no authority in support of its position, it has abandoned this
argument. Mudge v Macomb Co, 458 Mich 87, 104-105; 580 NW2d 845 (1998).

* In plaintiff’s brief in support of her answer to defendant’s motion to add a party defendant, plaintiff
asserted that “Defendant fraternity had sponsored the hayride and furnished acohol to the riders” thus
reflecting plaintiff’s view that only the local fraternity was involved in the case.



