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Before: Murphy, P.J., and Gage and Wilder, 1.
PER CURIAM.

Respondent gppeds as of right from an order of the Michigan Employment Reations
Commisson (MERC) denying respondent’s motion for reconsderation of the MERC's March 23,
1998, order that denied respondent’s motion for retroactive extension of time to file exceptions to the
hearing referee’s December 15, 1997, decison and recommended order and adopted the
recommended order sanctioning respondent for unlawfully discriminating againg three of its employees
because of their union activities. We affirm.

This case arises from an unfair labor practice charge dleging that respondent violated 810 of
the public employment relations act (PERA), MCL 423.210; MSA 17.455(10), by discharging William
Guenther, sugpending Shirley Nelski for one day, and laying off Jude Defiore, dl because of their union
activities in conjunction with the charging party’s drive to organize certain of respondent’s employees.
Following four days of hearings, the referee on December 15, 1997, issued a decison and
recommended order finding in favor of the charging party.

By letter dated December 19, 1997, respondent’s attorney requested a thirty-day extension,
until February 7, 1998, for filing exceptions, averring that he would be on vacation and out of the state
for asubgtantia portion of time. By order of December 23, 1997, the MERC granted thisrequest. By
facamile transmisson sent on or about February 3, 1998, respondent’s attorney requested a second
extenson of time, until February 13, 1998, aleging that “the origind file in this case was misplaced and
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as of this date has not been located,” and that “upon my return from vacation . . . | discovered the file
had been logt, and a minimum of two weeks was lost searching for it, ordering transcripts and copying
the Commission file”” By order of February 4, 1998, the MERC granted respondent’ s second request.

Instead of ensuring that its exceptions and related material were physicaly received by the
MERC by February 13, 1998, as mandated by 1979 AC, R 423.472(2), respondent’s counsel mailed
this materid to the MERC on February 13. The MERC did not receive respondent’s mailing until
February 17, 1998, and by letter dated February 18, informed respondent’ s counsdl that the exceptions
were not timely filed. The letter advised respondent that if it wished it could move for retroactive
extengon, and that such a motion would “be granted only upon a showing of good cause for the late
filing,” citing 1979 AC, R 423.467. The letter concluded, “Absent a showing of good cause, your
exceptions will be dismissed and the Commisson will issue a decison and order adopting the
Recommended Order of the Adminigtrative Law Judge.”

On February 19, 1998, respondent moved the MERC to grant a retroactive extension of time
for the filing of exceptions and supporting brief to February 17, 1998. This motion aleged that “your
petitioner worked diligently in the preparation of the Exceptions and supporting brief, and made a good
fath attempt to complete the Exceptions in the period of time alotted. That, in fact, these documents
were completed within the time specified and were mailed to the Commission on the gppropriate date.
Further, the Exceptions were served on opposing counsd on the same date . . . .” By order of March
23, 1998, the MERC denied this motion, remarking that it had “duly consdered the motion for
retroactive extension and, it gppearing that good cause has not been shown for granting said request, IT
IS ORDERED that the motion for a retroactive extenson of time to file exceptions .. . is hereby
denied.”

In its March 30, 1998, mation for reconsderation, respondent’s counsdl listed reasons for his
falure to timdy file exceptions. For the fird time, he averred that “a mgor and unexpected
reorganization of the firm occurred as the result of the separaion of one of the firm's partners and
another associate attorney employed by the firm,” and that “the separations resulted in a substantia and
ggnificant disruption of the firm.” The MERC, by order of April 22, 1998, denied respondent’s motion
for recongderation, concluding that

more than three months have dapsed since the issuance of the Decison and
Recommended Order in the instant case. That decison was issued on December 15,
1997. Thereafter, Respondent requested and was granted two extensions of time in
which to file its exceptions totaling more than thirty days. Depite that fact, Respondent
was unable to submit its exceptions in atimely fashion. Furthermore, Respondent made
no attempt to judtify the late filing in its initia motion to receive the untimely exceptions.
Instead, Respondent merely reiterated the reasons for seeking the two prior extensions.
It was not until March 31, 1998, that Respondent offered an explanation for the delay.
Under such circumstances, we are unable to find good cause for permitting the late
filing. Accordingly, the motion for reconsderation is hereby denied.



Respondent now contends that the MERC abused its discretion by denying it permisson to
tardily file exceptions under these facts. In order to reverse an adminidtrative agency’s decison as an
abuse of discretion, this Court must find a result so papably and grosdy violative of fact and logic thet it
evidences a perversty of will, a defiance of judgment, or an exercise of passon or bias. MCL
24.306(1)(e); MSA 3.560(206)(1)(e); In re Kurzyniec Estate, 207 Mich App 531, 537; 526 NW2d
191 (1994).

The filing of exceptions to a hearing referee’ s decison and recommended order is governed by
adminigtrative rules. 1979 AC, R 423.466 provides asfollows:

(1) Within 20 days after service of the proposed report and recommended
order, a party may file with the commission an origind and 4 copies of a Satement in
writing, setting forth exceptions thereto or to any other part of the record or
proceedings, including rulings upon motions or objections, and a brief in support thereof
may be filed with the commission; a the same time copies of these documents shdl be
served on each party to the proceedings.

(2) The exceptions shdl:

(@ Set forth specificdly the question of procedure, fact, law, or policy to which
exceptions are taken.

(b) ldentify that part of the adminidtrative law judge's proposed report and
recommended order to which objection is made.

(c) Dedgnate by precise citation of page the portions of the record relied on.

(d) State the grounds for the exceptions and include the citation of authorities, if
any, unless st forth in a supporting brief.

(3) An exception to a ruling, finding, concluson, or recommendation which is
not specificaly urged iswaived. An exception which fails to comply with this rule may
be disregarded.

1979 AC, R 423.472(2) states:

(2) When LMA, PERA, or any of these rules requires the filing of a motion,
brief, exception, or other document in any proceeding, the document shal be received
by the commisson, adminidrative law judge, or other agent designated to receive the
document before the close of business of the last day of the time limit, if any, for the
filing or extenson of time that has been granted.

Findly, 1979 AC, R 423.467(3) provides:



(3) A request for extension of time in which to file exceptions or briefs or both
shdl be in writing and filed with the commisson before expiration of the required time
for filing, except for good cause shown, and, at the same time, copies thereof shdl be
served on each of the other parties.

Examining the facts in light of these principles, we do not believe that the MERC abused its
discretion by denying respondent’s motion for retroactive extenson of time to file late exceptions.
Respondent rdies primarily upon Saginaw v Saginaw Fire Fighters Ass'n, 1983 MERC Lab Op
1102. In that case, the hearing referee issued his decison and recommended order on July 22, 1983,
and the charging party’s request for extenson of time to file exceptions was granted until August 23,
1983. The MERC subsequently received the exceptions and supporting brief, with the proof of service
indicating that they had been mailed on August 23. In its motion to set asde the MERC' s find order of
August 24, 1983, the charging party dleged that it had understood exceptions to be timely filed if they
were mailed on the date due, and so maintained that the law offices of its representative experienced
a secretaria shortage on August 19, 1983, when the exceptions could otherwise have been prepared.
The MERC found that these facts established cause for permitting the late filing, noting dso that the
respondent was not prejudiced by alowance of the exceptions.

In the case a bar, the MERC digtinguished Saginaw on the following bases, with which we
concur. Fird, unlike the charging party in Saginaw, respondent in the case at bar had been granted not
one, but two extensons of time to file exceptions, and <till missed the deadline. Second, in its February
19, 1998, motion for retroactive extenson of time for filing exceptions, respondent’s counsel failed to
adduce any new ground for his fallure to file the exceptions with the MERC not later than February 13,
1998. Asthe MERC notes, “Respondent made no attempt to judtify the late filing in itsinitid motion to
recaive the untimely exceptions. Instead, Respondent merely reiterated the reasons for seeking the two
prior extensons. It was not until March 31, 1998, that Respondent offered an explanation for the
delay.” We further note that respondent’s attorney claimed to represent respondent in labor law
matters and must therefore be assumed to know that exceptions must be received by the MERC by the
close of business on the last day of the period granted for filing them, not smply mailed on that date.
Therefore, even though there is no indication in the record that the charging party would be prejudiced
by the tardy filing of respondent’ s exceptions, the MERC' s refusa to dlow respondent to do so cannot
properly be characterized as an abuse of discretion.*

Respondent next argues that the hearing referee erred as a matter of law by gpplying the “smal
plant doctrine” to this case. This Court may review questions of law regardiess of the MERC' s factud
findings. Southfield Police Officers Ass' n v Southfield, 433 Mich 168, 175; 445 NW2d 98 (1989).

In awarding the charging party relief with respect to William Guenther and Shirley Nelski, the
hearing referee rdied in part upon the smdl plant doctrine. “The essence of the smal plant doctrine
‘rests on the view that an employer a a smal facility is likely to notice union activities at the plant
because of the closer working environment between management and labor.”” NLRB v Health Care
Logigtics, Inc, 784 F2d 232, 236 (CA 6, 1986), quoting from Alumbaugh Coal Corp v NLRB, 635
F2d 1380, 1384 (CA 8, 1980). However, the “smdl size of the facility . . . does not give rise to a
presumption of knowledge that an employer must rebut to prevent establishment of the [opposing
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party’s| prima facie case. Rather, the doctrine permits an inference of employer knowledge only if the
[opposing party] establishes by other evidence, direct or circumstantial, that an employer had reason to
notice the union activitiesin the facility.” Health Care Logistics, supra at 236.

We do not believe that the hearing referee erred as a matter of law by gpplying the smal plant
doctrine to the present facts. Contrary to respondent’ s allegation, the referee did not rely exclusively on
this doctrine to establish a prima facie case of discrimination based upon anti-union animus by
respondent.  The referee was entitled to make an inference of employer knowledge of union activity
because — in addition to the smdl plant doctrine — he established by other evidence, direct or
circumgtantial, that respondent had reason to be aware of the union organizationd drive. There was no
error.

Because of respondent’s fallure to timely file exceptions to the hearing referee’ s decison and
recommended order, its remaining dlegations of error, which are factualy oriented, have not been
preserved for appellate review. See Attorney General v Public Service Comm, 174 Mich App 161,
164; 435 NW2d 752 (1988); Attorney General v Public Service Comm No 1, 136 Mich App 52,
55-56; 355 NW2d 640 (1984); Robertson v Detroit, 92 Mich App 377, 379-380; 284 NW2d 808
(1979); Robertson v Local Division 26, Amalgamated Transit Union, 91 Mich App 429, 431-433;
283 NW2d 766 (1979).

Affirmed.

/9 William B. Murphy
/9 Kurtis T. Wilder

! The dissent applies the doctrine of substantial compliance, utilized by this Court exclusively in worker's
compensation cases, and concludes that the MERC abused its discretion in dismissing respondent's
gopea for a minor procedura infraction. We beieve that in denying respondent's motion for
recondderation the MERC implicitly consdered essentidly the same factors that are explicitly andyzed
under the doctrine of substantiad compliance.  Our decison to affirm the MERC's order smilarly
recognizes those factors. Specificdly, though the length of the delay beyond the ultimate deadline for
respondent's exceptions was minimal, it was a twice extended deadline with which respondent failed to
comply. Moreover, the reason for the delay referenced by the dissent was in fact considered and relied
on by the MERC in granting the second extenson. The worker's compensation doctrine of substantia
compliance, if applied, would not ater our conclusion that the MERC committed no abuse of discretion.



