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PER CURIAM.

This case gems from the circuit court’s determination that the Superintendent of the Michigan
Children’s Indtitute (MCI), a division of respondent, Family Independence Agency (FIA), arbitrarily
and capricioudy withheld consent to the adoption of Andrea, a minor (born March 17, 1996), by
petitioners, Bryant Phillips and Sandra Phillips. In the same order, the trid court denied a motionto
disqudify itsdf, established a twenty-day period during which amicus curiae Roy Williams and Sylvia
Williams and FIA could request blood tests on Andrea, and directed the adoption of Andrea, by
petitioners, to proceed. In an accompanying written opinion and order, the trial court explained the
bads for its determination that the Superintendent’s actions were arbitrary and capricious, terminated
the commitment of Andrea to the MCI, and referred Andrea to the Oakland County Adoption
Department for adoption proceedings. The chief judge of the Oakland Circuit Court subsequently
issued a written opinion and order denying FIA’s motion to disqudify the trid court judge. FIA now
gopedsas of right. We affirm.

Andrea was nineteen months old in October 1997, when her mother abandoned her and her
older brother and sister.> After a brief period a Children’s Village, Andrea was placed, separately
from her sblings, in the foster care of Frances Johnson and Charles Johnson. In March 1998, Andrea
was placed in the foster care of petitioners. 2 On June 8, 1998, the tria court terminated the parental



rights, with regard to al three children, of their mother, a John Doe putative father, and a named putative
father. The trid court then committed dl three children to the MCI for adoptive planning, supervison,
care and placement.

Petitioners indicated a desire to adopt Andrea and were offered the opportunity to adopt dl
three children asa“sibship.” Petitioners declined, however, because of perceived behaviora problems,
and need for treatment, associated with Andred's shlings. Petitioners made a forma adoption request
with regard to Andrea on August 16, 1998. Consent was ultimately denied, ostensibly because the
MCI Superintendent wanted to place the three children together, and because Roy Williams (brother to
the named putative father) and his wife, Sylvia Williams, had expressed an interest in adopting the
children. In response, petitioners initiated the instant case by petitioning, pursuant to MCL 710.45;
MSA 27.3178(555.45), for a determination that consent to their adoption of Andrea had been withheld
arbitrarily and capricioudy. Petitioners dso moved for, and were granted, an order preventing
Andred sremova from their home until further order of the court.

A hearing was held pursuant to MCL 710.45; MSA 27.3178(555.45) (a“8 45 hearing”). Ina
8 45 hearing, the petitioners have the burden of demongrating the absence of any good reason for
withholding consent to their adoption. In re Cotton, 208 Mich App 180, 185; 526 NW2d 601
(1994). Petitioners presented evidence that when Andrea was placed with them, she had very limited
verba kills (she communicated by pointing and grunting) and was diagnosed with Reective Attachment
Disorder. Petitioner Sandra began working with Andrea on her verba skills and Andrea made
remarkable progress in her cgpacity to control her emotions and her verbd abilities. By the time she
was examined in December 1998, Andrea showed no sgns of Reactive Attachment Disorder and no
longer needed communication services. Andrea had formed a strong psychologica bond with petitioner
Sandra in particular and petitioner Bryant in generd, and, in one expert’s opinion, her remova from
petitioners home would create profound adjustment problems for her. By contrast, after returning from
overnight vists with her sblings and the Williamses, Andrea’ s behavior would regress in that she would
refrain from playing with other children, she exhibited anxiety that her “mommi€’ (petitioner Sandra)
would leave her, and she was unable to urinate for prolonged periods &fter the visits.

Evidence was introduced, through foster care workers familiar with Andred's siblings, that
Andred's sx-year-old sger and five-year-old brother exhibited signs of sexud abuse and that the
brother had severe behavioral problems. The sblings were purposdy placed in a foster home where
the caretaker was familiar with caring for children who had been abused. Andred s sster was afflicted
with venerea warts, which were discovered when she was treated for a vagind tear. Andred's Sster
reported that her brother had inserted a toy into her vagind area. During play thergpy, Andrea's
brother pretended to cut off penises with a pair of scissors and stated that penises were bad, and it was
strongly suspected that he had elther witnessed sexud abuse or, like his Sster, had been the victim of it.
Andrea’s brother displayed a pattern of aggressve behavior toward other children with whom he was
placed (including punching, pushing, and pulling hair), with particular aggresson toward his older Sster
and another little girl who was Andreals age. He intentionaly destroyed property, threw temper
tantrums, tried to feed sharp objects to a kitten in order to hurt it, cut up his own hands, and reacted to



Sructure with anger and defiance. In supervised vists with her shlings, Andrea avoided interacting with
them and, as noted, after overnight periodsin their company, Andrea exhibited emotiona distress.

After hearing the above evidence, but before petitioners case was completed, the trid court, on
its own initiative, noted that it was evident that Andrea was white, as were petitioners, and that her
ghblings were admittedly bi-racid. The Williamses, with whom the MCI Superintendent was trying to
place al three children, were African American. From this, the trial court concluded that Andreahad a
different father than her sblings and that she was not biologicaly related to the Williamses. The trid
court then indicated that it had heard enough evidence to judtify granting petitioners their requested relief
and inquired of FIA’s counsdl as to whether he fdt that continuation of the § 45 hearing was necessary.
After a recess, FIA’s counsd moved the trid court to disquaify itsdf on the bads of racid bias and
declined to continue the hearing or present any proofs. Thetrid court denied the motion to recuse itsdlf,
ruled that the MCl Superintendent had withheld his consent to Andrea’s adoption by petitioners
arbitrarily and capricioudy, terminated Andreals commitment to the MCI, and directed Andrea’s
adoption by petitioners to proceed.

After a subsequent hearing on FIA’s written motion for disgudification, pursuant to MCR
2.003, the trid court again declined to recuse itself and explained that its determination was not based
on apersond recid bias. Thetrid court dlowed FIA atwenty-day period during which it could subject
Andrea to blood testing if it disputed the trid court’'s conclusion that Andrea was not related to the
Williamses. In its subsequent written opinion and order, the tria court detalled the reasons for its
determination. FIA then renewed its mation for disqudification before the chief judge of the circuit
court, who found that FIA was raisng a chdlenge to the legd bases on which the trid court's ruling
rested, but had not demondtrated that the trid court’s ruling was a result of actua, persond bias or
prejudice.

On apped, FIA firg chdlenges the denid of its motion to disquaify the tria court pursuant to
MCR 2.003. This Court reviews the chief judge' s determination for an abuse of discretion. Cain v
Dep't of Corrections, 451 Mich 470, 503; 548 NW2d 210 (1996).

A judge is subject to disqudification under MCR 2.003 if the judge is personaly biased for or
againg a party or atorney or if the judge has one of certain enumerated relationships to the case or the
paties MCR 2.003(B). Establishing judicia bias requires demondirating actud bias or prejudice, or
demondtrating circumstances where experience teaches that the probability of actud bias is too high to
be condtitutiondly tolerable. Cain, supra a 498, 514. There is a heavy presumption of judicia
impartidity that is not usualy overcome unless prgudice is both persond and extrgudicid. 1d. At 495-
497.

[O]pinions formed by the judge on the basis of facts introduced or events occurring in
the course of the current proceedings, or of prior proceedings, do not congtitute a basis
for abias or partidity motion unless they display a deep- seated favoritism or antagonism
that would make a fair judgment impossble. 1d. a 496, quoting Liteky v United
States, 510 US 540, 555; 114 S Ct 1147; 127 L Ed 2d 474 (1994).



Race may not be the sole factor in determining the best interests of the child. Palmore v Sdoti,
466 US 429; 104 S Ct 1879; 80 L Ed 2d 421 (1984); JHH v O'Hara, 878 F2d 240, 245 (CA 8,
1989).2 However, under the Michigan Adoption Code, one factor to be considered in determining the
best interests of an adoptee is the ability of the adopting individuds “to create a milieu that fosters the
religion, racia identity, and culture of the adoptee.” MCL 710.22(b)(ii); MSA 27.3178(555.22)(b)(ii).

In this case, the races of the respective parties were relevant to more than just whether
petitioners or the Williamses would be able to create a milieu that would foster Andrea s racid identity.
The MCI Superintendent was attempting to place the three siblings together with a relative of ther
biological father. Consequently, to the extent that race demonstrated that Andrea was not related to the
family sdected by the MCl Superintendent, it eiminated a potentid judtification for his withholding
consent.

Nor was the trid court’s decison based solely on race. When the trid court concluded that
“Andreais going to be .. . completdy out of placein that family,” it isfair to say thet it was aware from
the evidence that: (1) the Williamses were virtua strangers to Andreg; (2) Andreawould be separated,
a acriticd stage in her development, from the psychological parents to whom she had become bonded;
(3) Andreawould be at risk of being abused by her emotiondly disturbed brother to whom she would
present a target for his aggresson and sexud acting out; (4) the fostering of Andred's racid identity
would be impeded; and (5) Andrea was not biologicdly related to the Williamses. There is no
indication here that the trid court was persondly biased againgt African Americans or that, during the
proceeding, the tria court developed a deep- seated antagonism toward FIA, the Williamses, or African
Americans in generd.*  Accordingly, there is nothing to overcome the strong presumption of judicia
impartidity. Cain, supra at 497.

Next, FIA clams that the trid court erred by making its determination at the 845 hearing
without first dlowing FIA an opportunity to explain and support the MCl Superintendent’ s reasons for
withholding consent. However, our examination of the record indicates that FIA expresdy eected not
to put on its proofs at the 8§ 45 hearing, despite the fact that the trid court stated severd timesthat it was
willing to continue hearing evidence. A party may not take a podtion in the trial court and subsequently
seek redress in an gppellate court on the bass of a pogtion contrary to that taken in the trid court.
Phinney v Perlmutter, 222 Mich App 513, 544; 564 NW2d 532 (1997). Moreover, after the issue
of disqudification was adjudicated before the tria court and the chief judge, FIA never moved to
continue the 845 hearing. FIA’s protestations notwithstanding, we find that FIA walved appelate
review of this dam. Dedes v Asch, 233 Mich App 329, 333-335; 590 NwW2d 605 (1998).
Whatever complaints that FIA may have with the trid court’ s resolution of this case, it is disingenuous to
include among them the complaint that FIA was denied the opportunity to be heard.

Findly, FIA contends that the trid court erred when it determined that the MCl Superintendent
wrongfully withheld his consent for petitioners to adopt Andrea and that the trid court’s findings were
not supported by the record. Thetrid court’s review of the MCI Superintendent’ s decision to withhold
consent was limited to a determination of whether that consent was withheld arbitrarily and capricioudy.
In re Cotton, supra at 184. On apped, this Court must determine whether the lower court applied
correct legd principles and whether its ultimate determination with regard to arbitrariness and
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capriciousness was clearly erroneous. Boyd v Civil Service Comm'n, 220 Mich App 226, 234; 559
NW2d 342 (1996).

The decison of the representative agency to withhold consent to an adoption must be upheld
unless there is clear and convincing evidence tha the representative acted arbitrarily and capricioudy.
In re Cotton, supra a 184. Once a petitioner has met its burden, the petitioner may proceed to
convince the court thet it should enter afinad order of adoption. If there are good reasons why consent
should be granted, and good reasons why consent should be withheld, it cannot be sad that the
representative acted arbitrarily and capricioudy. Id. at 184-185. Consequently, it isthe absence of any
good reason to withhold consent, rather than the presence of good reasons to grant it, that indicates that
the representative was acting in an arbitrary and capricious manner. |d.

Inthis case, it was FIA’ s articulated theory that the MCI Superintendent withheld his consent to
Andrea’s adoption by petitioners because, in the Superintendent’s view, it would be in the best interest
of Andreaif she and her sblings were adopted as a group and raised together. The trid court’s written
opinion and order indicates that it found the Superintendent’s action arbitrary and capricious because:
(2) there was no blood relationship between Andrea and the Williamses; (2) the bond between Andrea
and petitioners superseded any bond between Andrea and her siblings; (3) Andrea was not bonded to
her sblings and her behavior regressed after sbling visits, and (4) Andrea would be subject to potential
harm from the aggressve and sexualy ingppropriate behavior of her brother if placed in the same
household with him.

We find that there was convincing evidence presented that placing Andrea with her sblings
would not be in Andrea's best interests. It appears that the MCI Superintendent was adhering to a
generd policy of placing sblings together, even though the policy was not in kegping with the best
interests of this specific child. The falure to consder the individud circumgtances makes the
Superintendent’s action arbitrary and capricious. Petitioners not only demondtrated that the MCI
Superintendent did not have a good reason to withhold consent, they clearly and convincingly
demongtrated that he was relying on a bad reason to do so. We find no indication that the tria court
goplied the law incorrectly or thet its determination that the MCl Superintendent had acted arbitrarily
and capricioudy was clearly erroneous.

Affirmed.

/9 Michadl J. Tabot
/9 Janet T. Neff
/9 Henry William Saad

! According to testimony a the §45 hearing, there are actudly five siblings in foster care. Andred's
rel ationship with the other two shlingsis not at issue here.



2 We find it ironic, in light of the issues on apped, that petitioners were not licensed to care for children
who are “cross racidly assessed.” For foster care placement, Andrea was designated by respondent
as white and was placed in white foster homes. Her siblings were designated biracid.

3 See dso McLaughlin v Pernsley, 693 F Supp 318, 324 ( ED Pa, 1988), aff'd 876 F2d 308 (CA 3,
1989) (consideration of foster child'sracia and cultural needs when considering the best interests of the
child, isindisputably a compelling governmenta interest for the purposes of the Equal Protection Clause,
but the use of race done in making long-term foster care placements is neither necessary nor
appropriate to accomplish those objectives); In re Adoption/Guardianship No. 2633, 101 Md App
274, 298-299; 646 A2d 1036 (1994) (“While race may be consdered as one factor in making the
ultimate placement decision, . . . courts that have addressed the issue agree that race may not be used in
an automatic fashion to prescribe the appropriate adoptive placement”); In re Moorehead, 75 Ohio
App 3d 711, 723; 600 NE2d 778 (1991) (“The difficulties in interracid adoption justify consideration
of race as arelevant factor in adoption, but do not justify race as being the determinative factor”).

* FIA gppears to dso argue that the very fact that the tria court presumed that it could distinguish a
Caucagan child from biracid children of the same mother, by itself establishes that the court was racidly
biased. This argument has no logic and is particularly specious in light of FIA’s fodter care designation
of Andrea as white and of her sblings as biracid. Likewise, there is no logic to the argument on agppedl
made by the Williamses, as amicus curiag, that the court’s decision to permit blood tests indicated that
the court could only tolerate placing Andrea with a black family if she was, in fact, black. A court is
permitted to take judicid notice of adjudicative facts that are “not subject to reasonable dispute’ and
are “capable of accurate and ready determination by resort to sources whose accuracy cannot
reasonably be questioned.” MRE 201. Obvioudy, the court felt that the racid make-up of the children
was not subject to reasonable dispute, and its decision to permit blood tests was clearly in response to
FIA’s counsd, who claimed to be unable to determine whether Andrea was bi-racial because there
“has been no blood testing, DNA typing, or anything.”



