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PER CURIAM.

Fantiff Brian Yinger gopeds as of right from an order granting defendants motion for summary
disposition pursuant to MCR 2.116(C)(10). We affirm.

Pantiff filed alawsuit againg the ingant union defendants, dleging that defendants had breached
ther duty of far representation by refusng to file a grievance againg the city when the city forced
plantiff to accept non-duty disability retirement satus. Specificdly, plantiff dleged that defendants
based their refusd on an irrationd, perfunctory, and arbitrary reason. On apped, plaintiff contends that
the trid court improperly granted summary dispodtion in favor of defendants pursuant to MCR
2.116(C)(10). Wedisagree. This Court reviewsthetria court’s grant of summary disposition de novo.
Soiek v Dep’t of Transportation, 456 Mich 331, 337; 572 NW2d 201 (1998). Therefore, we must
review the record in the same manner as the trid court to determine whether the movant was entitled to
judgment as a matter of law. Morales v Auto-Owners Ins, 458 Mich 288, 294; 582 NW2d 776
(1998).

For approximately seventeen years, plaintiff served as a police officer for the City of Dearborn
(aty) until the city placed plantiff on non-duty disgbility retirement on March 30, 1995. The city
decided to retire plantiff because two psychologica evaduations indicated that plantiff was unfit to
continue working as a police officer. Paintiff initidly filed an unfar labor practice charge with the
Michigan Employment Rdations Committee (MERC) in January 1994, dleging that defendants
breached their duty of fair representation by failing to file a grievance on his behdf.! In November
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1994, a hearing officer recommended a dismissd of the charge, and MERC affirmed the hearing
officer’ sfinding in January 1995. After exhauding his adminidrative remedies with MERC, plaintiff filed
the present lawsuit in October 1996, dleging that defendants breached their duty of fair representation
by refusng to file a grievance on his behdf. In October 1997, defendants moved for summary
dispogition, which the court granted.

Under Michigan law, a complainant must satisfy a two-pronged test to prevail on a clam of
unfair representation. Knoke v East Lansing School Dist, 201 Mich App 480, 488; 506 Nw2d 878
(1993). Firgt, a complainant must establish a breach of the underlying collective bargaining agreement.
Id.; Martin v East Lansing School Dist, 193 Mich App 166, 181; 483 NW2d 656 (1992). Second,
if the complainant can establish that the underlying collective bargaining agreement was breached, then
the complainant must establish a breach of the union’s duty of fair representation.  Knoke, supra at
488. If a complainant can establish a breach of the collective bargaining agreement, then the union’s
conduct is andyzed under the fair representation standard set forth in Goolsby v Detroit, 419 Mich
651, 660, 664; 358 NW2d 856 (1984). The three responsibilities that comprise the fair representation
gandard are “(1) ‘to serve the interests of dl members without hodtility or discrimination toward any’,
(2) ‘to exercise its discretion with complete good faith and honesty’, and (3) ‘to avoid arbitrary
conduct’.” Id. a 664, quoting Vaca v Spes, 386 US 171, 177, 87 S Ct 903; 17 L Ed 2d 842
(1967). To edablish a breach of the duty of fair representation, a plaintiff must demondrate that the
union hasfailed to comply with any of the three responsibilities. 1d.

In the present case, plaintiff argues that defendants refusd to file a grievance on his behaf
should be andyzed under the Gool sby standard because defendants reason was irrationd, perfunctory,
and arbitrary. We disagree for two reasons. Firgt, and most significantly, plaintiff failed to establish that
the city breached the underlying collective bargaining agreement.? Plaintiff daims thet the dity violated
the collective bargaining agreement by placing him on non-duty disgbility retirement, which plantiff
aleges is tantamount to being congructively discharged. Plaintiff’ s retirement, dthough involuntary, was
premised on competent evidence that indicated that plaintiff was unfit to work as a police officer.
Because the city did not breach the collective bargaining agreement, defendants owed no duty of fair
representation to plaintiff, and it is unnecessary to analyze defendants conduct under the Goolsby
standard. Knoke, supra at 488; Martin, supra at 181.

Second, even if defendants owed a duty of fair representation to plaintiff, the Goolsby holding
dill does not advance plaintiff’s dam. The Goolsby Court held that a union’s unexplained fallure to
process an employee’s grievance conditutes a violaion of the duty of fair representation. Goolsby,
supra at 682. In the present case, defendants explained that after conducting a thorough investigation
into plaintiff’s claim, they could not reasonably or logicaly file a grievance. Defendants were stisfied
that the city’s decison to retire plaintiff was based on competent psychologica evauations. This Court
has noted that “[a] union has consderable discretion to decide which grievances shal be pressed to
arbitration and which shdl be settled, and must be permitted to assess each grievance with a view to
individua merit” Knoke, supra at 486. A union’s discretion can be attacked only by a showing that
the union did not adequatdly investigate the employee’ s clam, and that the union acted with “fraud, bad
faith, hodtility, discrimination, arbitrariness, caprice, gross nonfeasance, collusion, bias, prejudice, wilful,



wanton, wrongful and mdicious refusd, persond pite, ill will, bad fedings, improper motives,
misconduct, overreaching, unreasonable action, or gross abuse of its discretion in processing or refusing
or failing to process a member’s grievance.” 1d. at 487. Plaintiff failed to rebut defendants proffered
reason for refusing to file a grievance by demondrating that defendants acted with any of the conduct
liged in Knoke. 1d.

Although this Court is liberd in finding a genuine question of materid fact, Marlo Beauty
Supply, Inc v Farmers Ins Group of Companies, 227 Mich App 309, 320; 575 NW2d 324 (1998),
the nonmovant must establish the existence of a materid fact by admissble evidence, Maiden v
Rozwood, 461 Mich 109, 121; 597 NW2d 817 (1999). Because plaintiff has based his clam on
conjecture and mere speculation without any documentary evidence, plaintiff has faled to provide
specific facts that would show that there is a genuine issue for trid. Detroit v GMC, 233 Mich App
132, 139-140; 592 NW2d 732 (1998). Therefore, the circuit court properly entered summary
disposition under MCR 2.116(C)(10).

Affirmed.
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1 In March 1994, plaintiff filed a lawstit in circuit court againgt the city, the police chief, and the
Dearborn Civil Service Commission, aleging that his due process rights were violated, and that the city
breached the provison of the collective bargaining agreement that sated that the city would reingate
plantiff if an independent physician found him psychologicdly fit for duty. The trid court entered an
order of summary dispogtion for the city, the chief of police, and the Dearborn Civil Service
Commisson. Plaintiff only appeded the breach of contract clam, and a previous pand of this Court
affirmed the trid court’'s grant of summary dispostion pursuant to MCR 2.116(C)(7). In an
unpublished opinion, the panel noted that the agreement between the city and the union regarding the
use of an independent physician was not independent of the collective bargaining agreement, and that
plaintiff offered no evidence that the city breached the collective bargaining agreement. Therefore, the
pand affirmed the grant of summary dispostion.  Yinger v Bromley, unpublished opinion per curiam of
the Court of Appeals, issued December 13, 1996 (Docket No. 184789).

2 See supra note 1.



