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PER CURIAM.

Following a jury trid, defendant was convicted of voluntary mandaughter, MCL 750.321;
MSA 28.553, and possession of a firearm during the commission of a fdony, MCL 750.227b; MSA
28.424(2). Defendant was sentenced as a second habitua offender, MCL 769.10; MSA 28.1082, to
consecutive terms of 7 to 22 Yyears imprisonment for the mandaughter conviction and two years
imprisonment for the felony-firearm conviction. We reverse and remand for anew trid.

On appedl, defendant argues that the tria court’s indructions to the jury were erroneous and
that the trid court’s indructions pierced the vell of impartidity. Specificdly, defendant takes issue with
the trid court’s emphasis on the fact that defendant could have been charged with first-degree murder
and that the trid court erred in ingtructing that defendant could be found guilty if the jury determined that
his use of agun created a high risk of death or great bodily harm and by using a hypothetica based on
his dleged actions. We agree with defendant that the trid court’s instructions were erroneous and that
the error was not harmless.

This case arises out of an incident that occurred on April 17, 1997, in the city of Detroit.
Defendant was married to Onita Wiggins, however, Wiggins was dlegedly involved in a rdationship
with another man, Nathaniel Jones. On the evening in question, Wiggins and Jones were a afriend's
(Laveena Blue) apartment. Defendant arrived at the gpartment looking for Wiggins, and Jones hid in the
bathroom. Defendant and Wiggins left the apartment for afew minutesto talk. Wiggins returned to the
gpartment about five minutes later and defendant then drove away. When Wiggins returned to the
goartment, Wiggins and Jones got into an argument.  Shortly theregfter, defendant returned to the
goartment. Blue saw defendant returning, expected trouble, ran out of the gpartment with Wiggins to
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find help, and then heard gpproximately three gunshots when she (Blue) was a the back of the
apartment complex. Jones was lying in the street next to the curb. An autopsy revealed that Jones had
been shot once in the back and there was no evidence of close rangefiring.

Defendant gave a police statement which was admitted into evidence. Defendant indicated in
the statement that he had had previous dtercations with Jones regarding Wiggins and Jones
relationship with each other. In response to the police officer’s question as to how many times he shot
Jones, defendant replied, “I think twice. Once while we shuffled over it.” Defendant dso testified on
his own behdf a trid. Defendant tetified that when he went to Blue's apartment, he found Wiggins
lying down on a bed with her pants unzipped. He and Wiggins then left Blug's apartment to tak.
Wiggins returned to the apartment and defendant stated that he parked his car at the street corner, got
out, and could hear Wiggins arguing with a man. Defendant returned to the gpartment and was rushed
by Jones. Defendant testified that there was a struggle and that his gun fdll from his waistband. Both
defendant and Jones went for the gun and a struggle ensued.  Jones attempted to run away when the
gun fdl again and discharged. Defendant panicked and fled the scene. He later turned himsdlf in to the
police and denied at trid that he told the police that he shot Jones twice. Rather, defendant stated that
he thought he heard the gun discharge twice. Defendant’s defense at trid was accident.

Defendant was charged with voluntary mandaughter and fdony-firearm. Before the jury
indructions were given, there were discussons concerning the giving of the voluntary mandaughter
edements. The trid court concluded that it would give the jury the dements of second-degree murder
mandaughter and inform the jury that if it found that the prosecutor had proven the dements of second-
degree murder, it should convict defendant of mandaughter. The trid court dso stated that it would
indruct the jury tha if it found that the gun had discharged accidentdly, the jury would have to find
defendant not guilty. However, the trid court went far beyond this when it actualy ingtructed the jury
and interjected severa improper comments, thereby misingructing the jury. We reprint the tria court’s
erroneous comments and ingtructions here:

Now, what's the complication here? The complication here is that the
Prosecutor charged Mandaughter in the first instance. He didn’t charge Murder in the
Second Degree; he charged Mandaughter in the first instance.

* k% %

So, what I’'m telling you is, you'd ordinarily get a case like this. Thisis the first
case I've ever s2en like this in 31 years of experience in the Detroit Crimind Justice
Sysem. Where the Prosecutor charged Voluntary Mandaughter from the get go.
Now, maybe their office has done it before. But, | was part of that office for 17 and a
half years, and | never knew them to do that.

They might well have charged Murder in the First Degree in this case.

* k% %



I’ve seen cases with |ess evidence that are charged murder in the first degree on
such a case. Why? Everything | told you that a murder two is, dl you add is
premeditation and ddliberation. If somebody thinks about it, plans, and then acts, that's
afirst degree murder.

A second degree murder is ordinarily — every first degree murder has withinit a
second degree murder. Why? Because a first degree murder is a second degree
murder, plus premeditation and deliberation. Y ou got that? Okay?

Every second degree murder has within it a mandaughter. Okay? Why?
Because voluntary mandaughter is a second degree murder, but you subtract something
out of it.

Now, does that help at dl, in what I’'m saying to you? But here they charged
the Voluntary Mandaughter to begin with. And, I’'m sure, acting off the best ingtincts in
the world, that’ swhat they charged.

Jury ingtructions are to be read as a whole rather than extracted piecemed to establish error,
and even if somewhat imperfect, there is no error if the ingtructions fairly presented the issuesto be tried
and sufficiently protected the defendant’s rights. People v Daniel, 207 Mich App 47, 53; 523 NW2d
830 (1994). Jury ingructions must include al eements of the crime charged and must not exclude
consderation of materid issues, defenses and theories for which there is evidence in support. 1d. With
regard to defendant’s claim that the trid court pierced the veil of impartidity, whether defendant
received afar and impartid trid is the test for determining whether the trial court’ s actions were proper.
People v Cole, 349 Mich 175, 187; 84 NW2d 711 (1957); People v Cheeks, 216 Mich App 470,
480-481; 549 NW2d 584 (1996).

We have reviewed the trid court’s ingtructions as a whole and find that they were erroneous.
We reiterate that the prosecutor charged defendant with voluntary mandaughter, not murder. It was not
necessary to ingruct the jury on second-degree murder. Thetrid court was only required to instruct the
jury on the charged offense, that being voluntary manslaughter. See CJi2d 16.8.' Moreover, the trid
court stated “ second-degree murder” or “murder” to the jurors no less than eighteen times during its
ingructions, and informed the jurors that the prosecutor could have charged first-degree murder in this
case. Further, it was highly improper for the trial court to state that the prosecutor could have charged
defendant with firg-degree murder and that it had never seen a case where the defendant was first
charged with voluntary mandaughter in thirty-one years of experience. Thus, in reviewing the
ingtructions, we agree with defendant that the trid court unnecessarily dwelt upon the crimes of firg- and
second- degree murder; crimes of which defendant was not charged.

Further, it is clear that by ingtructing the jury on the eements of second-degree murder and
dtating that the prosecutor was not required to prove provocation, rather than smply ingtructing the jury



by usng CJ2d 16.8, the trid court confused the jury. The following colloquy occurred between one of
the jurors and the trid court:

JUROR BANDROWSKI: Can | ask aquestion?

THE COURT: Yes, maam. And, let me just say on the record so it’'s Clear,
that is Mrs. Cheryl Bandrowski.

JUROR BANDROWSKI: Yes. You sad if the jury decides that the gun
discharged accidentally, then the defendant is not guilty?

THE COURT: That's correct.

JUROR BANDROWSKI: Couldn't the jury decide that even if it did
discharge— | mean, . . .

THE COURT: Go ahead. No, go ahead. I'm just looking at the Prosecutor to
see whether [the prosecutor ig] going to turn around and say, “1 told you [s|o.” But, go
ahead. Go ahead. What's your question?

JUROR BANDROWSKI: Couldn’t the jury decide that even if the gun
discharged accidentally, that the defendant created an environment that was — | can't
remember how you puit it.

THE COURT: Go ahead. A very high risk of death or great bodily harm or
some result islikely.

JUROR BANDROWSKI: And, thereforeit’s guilty?

THE COURT: If you find that the defendant knowingly and intentiondly
crested avery high risk of death or greet bodily harm where death or great bodily harm
was dearly likely, by his having the gun and the use of the gun, then you could find that
the defendant was guilty. Okay?

It is shortly following this colloquy that the trid court went on to State that the prosecutor might well
have charged first-degree murder and that he had seen cases with less evidence where the charge was
firg-degree murder.

The trid court’s above-gtated comments and ingtructions to the jury were clearly erroneous and
improper. We cannot deem this error to be harmless. Firdt, the error was not forfeited because
defense counsdl objected to the trid court’s comments to the juror and the mention of firs- and second-
degree murder to the jury following the ingructions. Under the standard for *“preserved,
noncondtitutiond” error, we find that the trid court’s improper comments and ingructions to the jury
resulted in a miscarriage of justice because after an examination of the indructions, it is more probable
than not that the error was outcome determinative. People v Lukity, 460 Mich 484, 496; 597 Nw2d



130 (1999). Thetria court’'s comments regarding first-degree murder could well have directed the jury
to convict defendant. As noted by both trial and gppellate counsel, because the tria court told the jury
that the prosecutor could have charged defendant with first-degree murder, this comment would have
left an impression that defendant already received a “break” by the prosecutor and that the jury was
obliged to convict defendant of mandaughter.

A defendant is entitled to a fair trid and a properly indructed jury. People v Mills, 450 Mich
61, 80-81; 537 909 NwW2d (1995), modified 450 Mich 1212 (1995) (a crimina defendant has the
right to have a properly ingtructed jury consider the evidence againgt the defendant). Here, the jury was
not properly ingtructed and the trid court’s comments concerning first- and second-degree murder were
S0 pervasive that the error was rot harmless because it is more probable than not that the trid court’s
comments had the effect of directing the jury to convict defendant by convincing the jury that the
prosecutor had dready granted defendant leniency in the charge.

Reversed and remanded for anew trid.

/9 Harold Hood
/9 Kathleen Jansen

! This standard jury indtruction does not include provocation as an element of voluntary mandaughter
and the commentary following the ingtruction acknowledges that provocation is a mitigating factor that
negates malice and reduces murder to mandaughter, but need not be proven by the prosecutor as an
dement of mandaughter. The dandard jury indruction on voluntary mandaughter would have
adequately conveyed the dements of voluntary mandaughter to the jury without injecting the issue of
provocation.



