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PER CURIAM.

Defendants gpped as of right from the trid court orders granting plaintiff’s motions for summary
disposition pursuant to MCR 2.116(C)(10). We affirm.

On apped, an order granting or denying summary disposition is reviewed de novo. In reviewing
amotion for summary disposition brought under MCR 2.116(C)(10), atrid court consders affidavits,



admissons, and documentary evidence filed in the action or submitted by the parties in the light most
favorable to the party opposing the motion. A tria court may grant a motion for summary dispostion
under MCR 2.116(C)(10) if the evidence shows that there is no genuine issue in respect to any materia
fact, and the moving party is entitled to judgment as a maiter of law. Smith v Globe Life Ins Co, 460
Mich 446, 454-455; 597 NwW2d 28 (1999).

Defendants argue that the trid court erred in granting plaintiff’s motion for summary dispostion
on their clam of breach of contract. Defendants assert that the tria court improperly made findings of
fact and credibility determinations regarding the testimony of the witnesses,

A valid contract requires mutua assent on dl essentid terms.  Eerdmans v Maki, 226 Mich
App 360, 364; 573 NW2d 329 (1997); Kamalnath v Mercy Memorial Hospital, 194 Mich App
543, 548-549, 487 NW2d 499 (1992). In determining whether there was mutuality of assent, a court
must gpply an objective test, looking to the expressed words of the parties and their visble acts,
including dl writings, ord statements, and other conduct by which the parties manifested their intent.
Rood v General Dynamics Corp, 444 Mich 107, 119; 507 NW2d 591 (1993).

Defendants complain that the trid court “emasculatfed]” the affidavit of Joel Nass. However,
we find no error. Nass representations regarding purported statements made by plaintiff to James
Parott conditute inadmissble hearsay. The reviewing court must evauate a motion for summary
dispogition under MCR 2.116(C)(10) by consdering the subgtantively admissble evidence actudly
proffered in oppogtion to the motion. Maiden v Rozwood, 461 Mich 109, 121; 597 NW2d 817
(1999). Congdering only the admissble portions of Nass affidavit, we conclude that it did not
edtablish a genuine issue of materid fact regarding the existence of a contract between the parties.

Defendants assart that the hearsay statements by Parrott are admissble because he was
plaintiff’s agent. We disagree. The party assarting that an agency exists has the burden of proof on the
issue. See Whitlow v Monroe, 296 Mich 426, 431; 296 NW 314 (1941); Northern Concrete Pipe,
Inc v Phoenix Sprinkler & Heating Co, 16 Mich App 650, 651; 168 NW2d 446 (1969).
Defendants faled to provide any evidence that Parrott acted as plaintiff’s agent. Cortrary to
defendants assertion, Parrott did not admit at his depostion that he considered himsdlf to be plaintiff’s
agent. In fact, when asked, “Did you ever consider yoursdf to be acting on behaf of Mercy Memorid
Hospital at any time?” Parrott responded, “Never.” In any case, the authority of one person to
contract for another must be determined from or by acts of his principa and cannot be proved by the
admissions or statements of the dleged agent. Harrigan & Reid Co v Hudson, 291 Mich 478, 484;
289 NW 222 (1939).

Defendants aso rely on the following report of the comments of plaintiff’s presdent, Richard
Hiltz, which gppeared in the minutes of plaintiff’s November 11, 1996, board meeting:

[R]adiation oncology is a project that has developed complications.  Origindly we
agreed that we would participate in a joint venture, however, the originad proposed



partner changed and presently a group with whom MMH has no contractua
relationship is building a radiation oncology ingtitution gpproximately two blocks north of

the hospital.

Defendants contend that the minutes reflect “Hiltz express acknowledgment ... of an
agreement to collaborate between RADS and the Hospitdl.” We disagree. Even if Hiltz did State that
the parties had an “agreement,” the minutes contain no evidence that there was mutua assent on the
essentia terms of that agreement so that alegdly binding contract was created. See Eerdmans, supra;
Kamalnath, supra. Moreover, according to the minutes, Hiltz was referring to an agreement to
participate in a joint venture; however, defendants state in their brief on gpped that “RADS contract
clam ... nowhere sought to enforce any type of joint venture agreement.” Under the circumstances,
the minutes of plaintiff’s board meeting do not raise a genuine issue of materid fact with regard to the
exisence of a contract between the parties, and the trid court did not err in granting plaintiff’s motion
for summary disposition on defendants contract clam.

Defendants also naintain that the trid court erred in granting defendants motion for summary
disposition on their promissory estoppel claim. The elements of promissory estoppel are (1) apromise,
(2) that the promisor should reasonably have expected to induce action of a definite and substantia
character on the part of promisee, (3) which in fact produced reliance or forbearance of that nature, and
(4) in circumstances such that the promise must be enforced if injustice isto be avoided. Ardt v Titan
Ins Co, 233 Mich App 685, 692; 593 NW2d 215 (1999). The doctrine of promissory estoppel is
cautioudy applied. In order to support a clam of estoppd, a promise must be definite and clear.
Barber v SMH (US), Inc, 202 Mich App 366, 376; 509 NW2d 791 (1993).

After reviewing the record and congdering the evidence in the light most favorable to
defendants, we conclude that the trial court correctly determined that defendants failed to establish that
plaintiff made a definite and clear promise to them. Seeid. Asaready discussed, the representationsin
Nass affidavit regarding purported statements by plaintiff to Parrott congtitute inadmissible hearsay.
Hiltz September 29, 1994, letter to Nass dates only that plaintiff had “been exploring . . . the
possibility” of gstarting a radiation oncology center in Monroe and wanted to “pursue the potential of
transferring the certificate of need.” The fact that the parties engaged in discussions regarding the
radiation oncology center does not establish that plaintiff made any promises to defendants. The other
factors cited by defendants likewise do not demonstrate the existence of a definite and clear promise.
Accordingly, the trid court properly granted plaintiff’s motion for summary disposition on defendants
promissory estoppel clam.

Defendants next argue that the tria court erred in dismissing thar antitrust clams. We disagree.



Under 8§ 3 of the Michigan Antitrust Reform Act (MARA),

[t]he establishment, maintenance, or use of a monopoaly, or any atempt to establish a
monopoly, of trade or commercein ardevant market by any person, for the purpose of
exduding or limiting competition or contralling, fixing, or maintaining prices, is unlavful.
[MCL 445.773; MSA 28.70(3).]

Defendants dlege that plaintiff sought to maintain a monopoly over its own patients in order to exclude
compstition.

The MARA defines a “rdevant market” as “the geogrephicd area of actua or potentid
competition in a line of trade or commerce, dl or any pat of which is within this state” MCL
445.771(b); MSA 28.70(1)(b). No Michigan cases address whether a single hospitd’ s patients may
condtitute a relevant market; however, the Legidature has provided that Michigan courts should “give
due deference to interpretations given by the federa courts to comparable antitrust atutes” MCL
445.784(2); MSA 28.70(14)(2). Absent an alegation that the hospitd is the only one serving a
particular area or offers a unique set of circumstances, federa courts have reected the proposition that
a sngle hospital can condtitute a rlevant market. See, eg., Brader v Allegheny General Hosp, 64
F3d 869, 878 (CA 3, 1995); Flegel v Christian Hosp Northeast-Northwest, 804 F Supp 1165,
1174 (ED Mo, 1992), aff’d 4 F3d 682 (CA 8, 1993). We find these cases persuasive and hold that
plaintiff’s roster of cancer patients is too narrowly defined to condtitute a relevant market under MCL
445.771(b); MSA 28.70(1)(b).2 In any case, defendants have faled to provide any evidence that
plantiff has monopolized the market; it is undisputed that plaintiff’'s patients can and do receive
treatment at radiation oncology facilitiesin Detroit, Ann Arbor, Toledo, and other locations.

Defendants next clam thet the trid court erred in finding that defendants failed to dlege an
antitrust injury. We disagree. “The antitrust laws . . . were enacted for ‘the protection of competition,
not competitors.’” Brunswick Corp v Pueblo Bowl-O-Mat, Inc, 429 US 477, 488; 97 S Ct 690; 50
L Ed 2d 701 (1977), quoting Brown Shoe Co v United States, 370 US 294, 320; 82 S Ct 1502; 8 L
Ed 2d 510 (1962). Defendants dlege only that plaintiff’s conduct will make access to plaintiff’ s patients
difficult® Defendants do not alege that plaintiff has prevented or will prevent its patients from using their
radiation oncology services.

Defendants emphasize the fact that plaintiff is planning on congructing its own radiation
oncology facility. However, while the plaintiff’s projected facility may have an adverse effect on
defendants establishment, defendants have made no showing that it will have an adverse effect on
competition in the geographic market. Indeed, the introduction of another radiation oncology center into
southeastern Michigan should serve to increase competition, rather than reduce it. Consequently, the
trid court did not er in granting plaintiff’s motion for summary digposition on defendants clam under
8§ 3 of the MARA.

Findly, defendants clam that plaintiff violated 82 of the MARA, MCL 445.772; MSA
28.70(2), by conspiring to restrain trade fails because, as discussed above, they did not establish



an injury to a rdlevant market. Accordingly, the trid court did not e in dismissng defendants clam
that plaintiff violated § 2 of the MARA.

Affirmed.
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! Considering the entirety of Parrott’s testimony on this issue, it is clear that he did not consider himself
to be plaintiff’s “agent” asthe word is defined in the legd context. The transcript of Parrott’ s deposition
contains the following exchange:

Q. But you used the term “agent” in an answer to one of Mr. Ser’s questions. And |
think you said you conddered yoursef, “yoursdf” I'm referring to PPB and/or Jm
Parrott, as an agent for both. | think you were referring to — why don't you tell me what
you meant, if you recdl that testimony.

A. Wel, | don't exactly remember what we were referring to, but | consdered mysdlf
as agent, may or may not be a good word, but as the point person, | think we dl know
what that means, as the point person for negotiations for dl parties and the person
actualy doing the legwork and the paperwork.

* * %

Q. And those — to the extent you used the word “agent,” you were referring to yourself
and PPB?

A. Asapad employee of PPB, correct.

2 Defendants cite Potters Medical Center v City Hosp Ass n, 800 F2d 568 (CA 6, 1986), and Stone
v William Beaumont Hosp, 782 F2d 609 (CA 6, 1986), in support of the proposition that a hospitd’s
patients may congtitute arelevant market. We find defendants' reliance on these cases to be misplaced.
In Potters Medical Center, the plaintiff’s characterization of the relevant market was not at issue. See
Potters Medical Center, supra a 575, n2. In Sone, the plaintiff aleged that the defendant hospitd’s
refusd to grant him gaff privileges would effectively preclude him from serving an entire geographic
area. The court noted that, based on patient origin zip code data provided by the plaintiff, factua issues
exiged regarding whether the cardiac patients located within the geographic area served by the
defendant hospitd condtituted a relevant market. 1d. at 615, n5. Here, defendants merely clam that
they have no access to the patients in plaintiff’s hospital; defendants access to patients in the wider
geographic area served by plaintiff’s hospital is not at issue.

% Defendants provided evidence that most cancer patients rely on the advice of their physician when
deciding what trestment options to pursue. However, defendants fail to explain how ther difficulty in
making plaintiff’s patients aware of their services or the fact that some patients may betoo ill to seek an
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dternative source of radiation oncology services conditutes any antitrugt violaions on plaintiff’s part.
Defendants cite no support for the propostion that a busness must inform its customers of both its
competitors existence and the services that they offer.



